IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELQUISE PEPION COBELL, et al.,

Plaintiffs,

Case No. 1:06CV01285
(fudge Lamberth)

V.

GALE NORTON, Secretary of the Interior, et al.,

Defendants.

e ol N S N S Sy

DEFENDANTS' MOTION FOR PARTIAL SUMMARY JUDGMENT
THAT INTERIOR'S TRUST MANAGEMENT PLAN COMPORTS WITH THEIR
OBLIGATION TO PERFORM AN ACCOUNTING
AND SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES
The Secretary of the Interior and the Assistant Secretary - Indian Affairs ("Interior
Defendants") and the Secretary of the Treasury (collectively, "Defendants") move for partial

summary judgment pursuant to Federal Rule of Civil Procedure 56(b) and Local Civil Rule

7.1(h), that the Interior Defendants’ Fiduciary Obligations Compliance Plan (Jan. 6, 2003}

("Interior's Trust Management Plan™), comports with their obligation to perform an accounting,'

As argued in Defendants’ appeal from, inter alia, the Court's September 17, 2002 Order

holding them in civil contempt, Defendants are, respectfully, of the view that the Court [acks the
authority to undertake a Phase 1.5 trial for the purpose of reviewing Interior Defendants” Trust
Management and Historical Accounting Plans (whether or not in conjunction with Plaintiffs’

plans) and thereupon entering injunctive relief dictating how they must comply with their

'"Pursuant to LCVR 7.1(h), Defendants have filed herewith their Statement of Material
Facts As To Which No Genuine [ssue Exists.



obligation to account to individual Indian money (“IIM”) account holders. See Brief for the
Appellants ("Appellants’ Brief") (Dec. 6, 2002). In Defendants’ view, such a trial, held for the
purpose of entering the contemplated injunctive relief, would exceed structural and statutory
limits on the judicial authority by specifying how Executive-Branch agencies must fulfill their
legal obligations, rather than simply ordering them to do so. See id. at 29-33.2

However, as argued below, if the Court holds the Phase 1.5 tnal, it should review
Interior's Trust Management Plan solely to determine whether it describes an approach that
comports with Defendants' obligation to perform an accounting; the Phase 1.5 trial provides no
basis for inquiring into Defendants’ management of the IIM trust as a whole. If the Court reviews
Interior's Plan, it should rule that Defendants are "entitled to . . . judgment as a matter of law,"
Fed. R. Civ. P. 56(c), that the Plan describes an approach that comports with their obligation to
perform an accounting. In stark contrast, Plaintiffs' Compliance Action Plan Together with
Applicable Trust Standards ("Plaintiffs’ Trust Management Plan”) is utterly unrealistic, unlawful,
and defective. Even to consider it would necessarily cause further delay in providing the

required accounting because of its failure to address, much less attempt to resolve, the complex

“See also Merrick B. Garland, Deregulation and Judicial Review, 98 Harv. L. Rev. 505,
564-65 (1985) (stating that "because the essence of the executive function is the exercise of
discretion, a court transgresses the separation of powers when it dictates that an agency take one
particular action instead of others within its discretionary prerogative,” but that "when a court
merely orders an agency to act, leaving the choice of action to the agency's discretion, no trespass
occurs"); Catherine Zaller, Note, The Case for Strict Statutory Construction of Mandatory
Agency Deadlines Under Section 706(1), 42 Wm. & Mary L. Rev. 1545, 1548 (2001) (observing
that the Senate Judiciary Committee report of May 1945 on a draft version of the Administrative
Procedure Act ["APA"], 5 U.S.C. §§ 551 et seq., "noted that the authority granted to the judiciary
under the [APA's] judicial review clause did not allow the courts to strip agencies of discretion in
determining how an agency should carry out legislation[;] . . . [r]ather, the Senate simply wanted
the court to direct the agency to act without dictating what process the agency should use”
(internal citations omitted)).




issues — including statutory, congressional, budgetary, executive, and tribal — implicated by any

process of trust reform.

I The Court Should Review Interior Defendants’ Trust Management Plan Solely To
Determine Whether It Describes An Approach That Comports With Defendants’
Obligation To Perform Ar Accounting And Should Not Inquire Into Defendants'
Management Of The IIM Trust System As A Whole
The Plaintiffs "cannot treat the court as a grievance committee for the United States’

mishandling of the trust. Whether plaintiffs like it or not, only Congress can play that type of

role." Cobell v. Babbitt, 91 F. Supp. 2d 1, 7(D.D.C. 1999).

Plaintiffs' claim is for an accounting, rather than for reform of the IIM trust as a whole.
See 25 U.S.C. § 4011(a) (requiring that Interior Defendants "account for the daily and annual
balance of all funds held i trust by the United States for the benefit of . . . an individual Indian

which are deposited or invested pursuant to the Act of June 24, 1938"); see also Cobell, 91 F.

Supp. 2d at 24, 27 (stating that "plaintiffs' APA claims . .. stem from the statutory right to an
accounting” and that plaintiffs "seek to enforce their statutory right to an accounting”); Cobell v.
Babbitt, 52 F. Supp. 2d 11, 18 (D.D.C. 1999) (acknowledging "the narrow issue involved in this
case and the ultimate relief sought by plaintiffs — an accounting of their trust fund money.").
Accordingly, in determining that it had jurisdiction over this litigation pursuant to the waiver of
sovereign immunity contained in the Administrative Procedure Act ["APA"], 5 U.S.C. § 551 et
seq., the Court was careful to specify that Plaintiffs' claim is only for an accounting and does not
extend to Interior Defendants’ general management of natural resources and trust assets. Because

claims for mismanagement sound more in common law (a claim for money damages) than in



equity (a claim for an accounting), and would thus be beyond the Court's jurisdiction under the

APA, the Court struck the following references from Plaintiffs' Complaint:
(1) '[T]he true totals would be far greater than those amounts, but for the breaches
of trust herein complained of.' . . . ; (2) [Defendants] have lost, dissipated, or
converted to the United States' own use the money of the trust beneficiaries.'. . . ;
(3) 'and to direct [the defendants] to restore trust funds wrongfully lost, dissipated,
or converted.” . . . ; (4) Failure to exercise prudence and observe the requirements
of law with respect to investment and deposit of [IM funds, and to maximize the
retun on investments within the constraints of law and prudence.’

30 F. Supp. 2d at 40 n.18 (quoting Plaintiffs' Complaint). For the same reason, Plaintiffs

themselves have stated that "this action is not one to review the United States' management of the

underlying trust assets." Plaintiffs' Revised Memorandum of Points and Authorities in Support

of Motion for Class Certification at 6 (Jan. 14, 1997) (emphasis added).

That the Court's focus must be on the required accounting, and not on Interior Defendants'

management of the IIM trust as a whole, is confirmed by the 2001 decision of the United States

Court of Appeals for the District of Columbia Circuit ("D.C. Circuit"). See Cobell v. Norton,

240 F.3d 1081 (D.C. Cir. 2001). It ruled that, because Plaintiffs' claim is for an accounting, the
Court erred in holding that Interior Defendants had various non-accounting obligations, which
they had breached. See id. at 1105 ("While there 1s a specific duty to provide a complete
accounting, there is no specific duty to, for example, implement particular policies or retrieve
information . . . ."). According to the D.C. Circuit, the Court is entitled to consider broader
issues related to Interior Defendants' management of the [IM trust — such as whether they use
"computer software capable of tracking and reconciling fund data" and whether they employ
"staff sufficient to execute management duties,"” id. — only to the extent that the issues serve as

evidence relevant to determining whether Interior Defendants have complied with their



obligation to perform an accounting, see id. at 1105-06 (“{T]hbugh the failure to take such steps
may not constitute a breach, it . . . provides substantial evidence that such a breach has
occurred.”). As the Court explained, "[t]he actual legal breach is the failure to provide an
accounting, not [the] failure to take the discrete individual steps that would facilitate an
accounting.” Id, at 1106.

In so holding, the D.C. Circuit cautioned that "defendants should be afforded sufficient
discretion in determining the precise route they take” in seeking to comply with their accounting
obligation. 240 F.3d at 1106. This follows from the fundamental principle of judicial review
pursuant to the APA that courts "grant[] agencies that have acted in an unlawful manner
'discretion to determine in the first instance,’ how to bring themselves into compliance.” Id. at |
1109 (internal citation omitted); see also Appellants’ Brief at 29-33. That the Court must not
interfere with Defendants’ discretion 1s also due, however_, to the fact that Plaintiffs' claim under
provisions of the American Indian Trust Fund Management Reform Act of 1994, Pub. L. No.
103-412, 108 Stat. 4239 (1994 Act"), ts for an accounting, and not for reform of [IM trust
management as a whole. In other words, because Plaintiffs' claim is for an accounting, rather
than for reform of the individual Indian trust system, trust management is not reviewable as an
end in itself.

Accordingly, the D.C. Circuit made clear that it "expect{ed] the district court to be
mindful of the limits of its jurisdiction.” 240 F.3d at 1110. 1In this regard, the D.C. Circuit

observed:

It remains to be seen whether in preparing to do an accounting the Department
takes steps so defective that they would necessarily delay rather than accelerate
the ultimate provision of an adequate accounting, and the detection of such steps



would fit within the court's jurisdiction to monitor the Department's remedying of
the delay; beyond that. supervision of the Department's conduct in preparing an
accounting may well be bevond the district court's jurisdiction.

Id. (emphasis added). As this language suggests, the Court's focus must be on the Interior
Defendants' "ultimate provision of an adequate accounting,” and not on the broader question of
IIM trust management. ld. Furthermore, in inquiring as to Interior Defendants' progress towards
compiying with its accounting obligation, the Court may ask, at most, whether Interior
Defendants have "take[n} steps so defective that they would necessarily delay rather than
accelerate the ultimate provision of an adequate accounting.” Id.

Notwithstanding the D.C. Circuit's admonition, the Court ordered Interior Defendamts on
September 17, 2002 to file, inter alia, "a plan for bringing themselves into compliance with the
fiduciary obligations that they owe to the IIM trust beneficiaries,” as to which 1t would then grant

injunctive relief. Cobell v. Norton, 226 F. Supp. 2d 1, 148 (D.D.C. 2002). The Court specified

that this Plan must "describe, in detail, the standards by which they intend to administer the [IM
trust accounts, and how their proposed actions would bring them into compliance with those
standards.” Id. at 148-49. According to the Court, it would examine Interior's Trust
Management Plan and any plan submitted by Plaintiffs (as well as the litigants' respective
Historical Accounting Plans), as part of a Phase 1.5 trial, based on which it would "consider
granting further injunctive relief with respect to the fixing the system portion of the case and the
historical accounting project.” Id. at 148,

For the reasons outlined in Appellants' Brief, Defendants respectfully assert that the Court
may not hold a Phase 1.5 trial for the purpose of entering an injunction dictating how Defendants

must fulfill their trust management and accounting obligations, as this would exceed structural



and statutory limits on the judicial authority. See¢ Appellants’ Brief at 29-33. In addition,
however, even if the Court pursues the Phase 1.5 trial, it should review Interior’s Trust
Management Plan solely to determine whether it comports with Defendants' obligation to
perform an accounting, and not as a basis for inquiring into Defendants’ management of the IIM

trust as a whole,

II.  Because The Trust Management Plan Ordered By The Court Is Not Final Agency

Action, The Court's Review Is Limited To Assessing Whether It Is So Defective

That It Will Necessarily Cause Further Delay

The Trust Management Plan filed by Interior Defendants on January 6, 2003, per the
Court's Order of September 17, 2002, is not final agency action. Thus, if the Court reviews this
Plan for the purpose of determining whether it comports with Defendants’ accounting obligation,
the Court must confine its review to the question whether the Plan, on its face, is so defective
that it will necessarily cause further delay rather than accelerate performance of the required
accounting,

In its 2001 opinion in this litigation, the D.C. Circuit disagreed with this Court's holdings,
se¢ Cobell, 30 F. Supp. 2d at 33-34 and Cobell, 91 F. Supp. 2d at 36-37, that Interior Defendants' |
High Level Implementation Plan ("HLIP") was reviewable final agency action under the APA
because — like the Trust Management Plan at issue here - the HLIP concemed reform of the
entire [IM program, rather than a specific agency action. See Cobell, 240 F.3d at 1095. As
explained by both this Court and the D.C. Circuit, the HLIP was a comprehensive plan for how

Interior Defendants would manage the entire IIM trust system. See Cobell, 91 F. Supp. 2d at 14

(defining the HLIP as "Interior's most comprehensive plan to discharge its trust duties"); Cobell,



240 F.3d at 1091 (explaining that the HLIP is a plan that "focus[es} on ensuring the accuracy of
information regarding the IIM trust accounts and developing uniform policies and procedures to
guide trust management in the future"). Precisely because the HLIP was a comprehensive plan
for managing the IIM trust as a whole, rather than a specific measure, the D.C. Circuit held:
"While a single step or measure is reviewable, an on-going program or policy is not, in itself, a
'final agency action’ under the APA." Id. at 1095.

The rationale for this distinction between a reviewable "step or measure” and an
unreviewable "program or policy” is the same as that underlying the limitations imposed on
courts in reviewing agency action pursuant to the APA - namely, the constitutional principle of

separation of powers. See Merrick B. Garland, Deregulation and Judicia] Review, 98 Harv. L.

Rev. 505, 564 (1985) (stating that "because the essence of the executive function is the ekercise
of discretion, a court transgresses the separation of powers when it dictates that an agency take
one particular action instead of others within its discretionary prerogative"). As the D.C. Circuit
observed in concluding that the HLIP was not final agency action, "'[a] plaintiff . . . seek[ing]
wholesale improvement of [a] program™ must do so, not "by court decree,” but rather "in the
offices of the Department or the halls of Congress, where programmatic improvements are

normally made." 240 F.3d at 1095 (emphasis in original) (quoting Lujan v. National Wildlife

Fed'n, 497 U.S. 871, 8§91 (1990)); see also 2 Richard J. Pierce, Jr., Administrative Law Treatise

1099-1103 (4th ed. 2002) (collecting cases distinguishing between reviewable actions and
unreviewable programs). Because the Trust Management Plan ordered by the Court is, like the
HLIP, a comprehensive plan for how Interior Defendants will manage the IIM trust, it is not final

agency action.



As the D.C. Circuit ruled, until Interior Defendants have undertaken final agency action
regarding their obligation to account,” this Couﬁ's supervisory authority is limited, at most,* to
inquiring "whether in preparing to do an accounting the Department takes steps so defective that
they would necessarily delay rather than accelerate the ultimate provision of an adequate
accounting.” Cobell, 240 F.3d at 1110. This foliows from the well-established principle that, to
the extent final agency action has not occurred, the only basis for judicial review under the APA
is whether "agency action [has been] unlawfully withheld or unreasonably delayed." 5 U.S.C. §
706(1). Thus, because Interior's Trust Management Plan is not final agency action, the Court
may review it at most for the purpose of determining whether it is so defective that it will
necessarily delay Interior Defendants' progress towards complying with their obligation to
account.

As demonstrated below, Interior's Trust Management Plan describes an approach that
comports with Defendants' obligation to perform an accounting. Thus, by definition, it is not so

defective as necessarily to cause delay.

The D.C. Circuit suggested in its 2001 ruling in this litigation that final agency action
will occur -- and thus may be reviewed by this Court — when the various accountings themselves
are completed. See Cobell, 240 F.3d at 1110 (“Presumably, the district court plans to wait until a
proper accounting can be performed, at which point it will assess appellants’ compliance with
their fiduciary obligations.”).

*The D.C. Circuit's exact language suggests that it was not certain whether even this
limited inquiry would be permissible: "It remains to be seen whether . . . the detection of such
[defective] steps would fit within the court's jurisdiction to monitor the Department's remedying
of the delay . . .." 240 F.3d at 1110 (emphasis added).

9



II.  Interior Defendants' Trust Management Plan Describes An Approach That
Comports With Defendants' Obligation To Perform An Accounting

In developing their Trust Management Plan, the Interior Defendants had to take into
account not only the requirements of the 1994 Act and this case, but also co-existing statutory
obligations, the obligation to work within the parameters of the statutory and budgetary
constraints imposed by Congress on this and alt other major policy initiatives undertaken by
Interior, and the obligation to consult with tribes and consider tribal sovereignty and the priorities
to be accorded to tribal rights of self-governance and self-determination.

As discussed below, Interior's Trust Management Plan represents Interior's considered
and expert judgment as trustee of the best means of harmonizing disparate — and, at times,
competing — statutory, congressional, presidential, tribal, and trust interests and obligations while
accomplishing the trust reform necessary to bring itself into compliance with its obligation to
perform an accounting. Interior's Trust Management Plan minimizes further delay by
anticipating and, to the extent possible, resolving potential issues associated with the statutory,
congressional, tribal, and trust framework within which trust reform must be accomplished.

Interior's approach 1s based on the recommendations of outside business experts, who
first studied what has not worked in the past and then developed and recommended an organized,
systematic process that stands a realistic chance of success. It is a process that is already well
underway, and one about which the Interior Defendants have informed Plaintiffs, the Court, and
Congress. The approach has current funding to continue. In sum, Interior's Trust Management
Plan describes a realistic approach to trust reform to bring Interior into full compliance with its

accounting obligation. And it has a realistic chance of funding. For all these reasons, and those

10



discussed below, the Court should determine, as a matter of law, that Interior's Trust
Management Plan comports with the Defendants’ obligation to perform an accounting.

Al Overview Of Interior's Trust Management Plan

Interior's Trust Management Plan details the processes underway to reform Interior's trust
management operations. See Interior's Trust Management Plan at 17-100. Interior's trust reform
is guided by "applicable federal statutes, Interior regulations, the Departmental Manual,[’] Office
of Management and Budget (OMB) circulars, Department of Treasury guidelines, generally
accepted accounting and auditing standards, its employees’ and consultants' experience and
expertise, as well as other sources of relevant fiduciary practices." Id. at 15.

Interior's trust reform processes are not new and are not listed for the first time in its Trust
Management Plan. They are underway, as has been reported to the Court progressively in
Interior's Status Reports to the Court Numbers Eight through Eleven (" th Quarterly
Report"). Interior's Trust Management Plan, like the Quarterly Reports, identifies the progress

“made to date and describes future reform tasks as part of a "comprehensive and systematic plan
to reform the management of [Interior's] trust responsibilities.” Interior's Trust Management Plan
at 4. Development of the larger comprehensive trust management plan began in January 2002 as
a follow-on to and replacement of the High-Level Implementation Plan. See Interior's Trust

Management Plan at 4-5; Eighth Quarterly Report at 3-8, 15-17; Ninth Quarterly Report at 43-

*The Departmental Manual includes specific trust principles that apply to all of Interior's
trust activities, including those activities described in Interior's Trust Management Plan, See 303
DM 2, Indian Trust Responsibilities — Principles for Managing Indian Trust Assets (Oct. 31,
2000) (copy attached as Ex. 1}. It also details responsibilities and procedures for consulting with
tribes and considering Interior's trust responsibility when preparing management plans. See 512
DM 2 (copy attached as Ex. 2).

11



55; Tenth Quarterly Report at 3-4, 32-39; Eleventh Quarterly Report at 3-4; 29-38. Interior's
Trust Management Plan, as part of the comprehensive trust reform effort, has two key
components.

First, Interior will restructure and consolidate trﬁst management and administration
within the Bureau of Indian Affairs ("BLA") and the Office of the Special Trustee ("OST"), with
BIA concentrating on managing the land and natural resources held in trust® and OST continuing
to exercise Its statutory trust oversight functions while assuming greater responsibility for
financial management, receipt, and disbursement of trust funds and records management.
Interior's Trust Management Plan at 5, 44-77, 81-82, Ex. 2; see alsg, ¢.g., Eleventh Quarterly
Report at 29-30.

Second, Interior is now finalizing its in-depth analysis of its current trust-related business
practices throughout the country to determine all existing practices and variations (the "As-Is"
study). Interior's Trust Management Plan at 6-9, 26-36; see also e.g., Eleventh Quarterly Report
at 4, 5-6,29-30, 33-38. When this "As-Is" study is completed, Interior will develop a new model
for conducting all future trust operations (the "To-Be" model) by adopting the existing best
practices and re-engineering the ones that are not. Interior's Trust Management Plan at 9, 36-43;
see also, e.g., Eleventh Quarterly Report at 3, 6, 29-30, 33-38.

It is important to note that significant progress has already been made on a number of
Interior's trust reform initiatives. For example, Interior is already substantially in compliance

with one of the most significant components of any trust operation -- ong that directly relates to

SAs noted in section I, above, Interior's management of Indian trust assets generally - as
distinct from accounting for the funds in IIM accounts — is beyond the scope of this case.

12



the accounting obligation at issue in this lawsuit. Interior currently can reliably and predictably
account for current funds received into and disbursed from the "Trust Funds Accounting System"
("TFAS"), a state-of-the-art trust accounting and investment system that is widely used in private
trust operations, and that is subject to regular third-party trust audits. Interior's Trust
Management Plan at 44-62; see also, e.g., Eleventh Quarterly Report at 64, 65. As Interior's
Trust Management Plan notes, however, although TFAS can handle and account for all funds
that flow in and that are disbursed, it is only as good as the information that flows into it, and it is
the on-going process of identifying and collecting IIM revenues, verifying account and
beneficiary data, transmitting information regarding receipts and disbursements, and improving
refated trust processes that is the focus of Interior's Trust Management Plan. Interior's Trust
Management Plan at 3, 44, 46, 53.

B. The Approach in Interior's Trust Management Plan Comports With The
Defendants’ Obligation to Perform an Accounting

Interior's past attempts to reform trust management were not "sufficiently designed and
integrated to produce . . . material and long-term improvement in performance." Intertor's Trust
Management Plan at 6. In rethinking its approach to trust reform in light of that experience,
Interior rejected "the impulse to offer quick fixes." Id.

Based on Interior's experience and given the complexity of the trust framework and
related obligations, Interior decided to systematically and methodically examine existing trust
processes to determine what works and what does not, to select best practices, to revise those
practices that are not, and to continue monitoring the trust practices put in place to confirm that

they remain best practices. This business-oriented approach to trust reform, in which Interior’s

13



Trust Management Plan rests on developing a thorough understanding of all trust processes
before reforming them, comports with the guidance provided by Congress "that an assessment of
organization, staffing, and operations should come first, to provide a basis for planning," that "all
elements of [Interior's] trust fund financial systems should be considered,” that "all trust fund
policies and procedures should be reviewed and revised, as appropriate,” and that "the framework
and a strategic plén need to fully address actions necessary to ensure that [Interior] has a reliable
trust fund accounting system.” Misplaced Trust: The Bureau of Indian Affairs' Mismanagement
of the Indian Trust Fund, H.R. Rep. No. 102-499 ("Misplaced Trust”), at 53-54 (1992).

The Interior Defendants, in coordination with consultants, the Tribal Task Force, and
personnel throughout Interior, identified eight core trust business processes for thorough
examination in connection with the "As-Is" study: beneficiary services, probate, title, appraisal,
cadastral survey, surface asset management, subsurface asset management, and accounting
management (individual assets, tribal assets, and investments). Eleventh Quarterly Report at 29,
34-35. After an exhaustive analysis of the practices and variances in practice in each region, the
As-Is study is being finalized, and work will begin on selecting existing best practices or
adopting new best practices for implementation throughout Interior. Id. at 30, 33, 35.

While the As-Is process is underway, Interior has also undertaken an organizational
restructuring process by which trust operations will be consolidated within OST and BIA and
separated from non-trust operations. See Interior's Trust Management Plan at 5, 44-77, 81-82,
Ex. 2; see also, ¢.g., Eleventh Quarterly Report at 29-30.

All of these reform initiatives are taking place in the context of the Indian Self-

Determination Act and Education Assistance Act, which confirmed the major shift in United

14



States policy from a guardian-ward type relationship with tribes to a government-to-government
relationship and that clarified congressional intent that tribes manage not only their own trust
assets but also have a role in the management of assets of their individual citizens. See Pub. L.
No. 93-638, 88 Stat. 2203 (1975) (25 U.S.C. §§ 450 et seq.); see also Executive Order 13175
(Nov. 6, 2000) (copy attached as Ex. 3); 25 C.F.R. Pt. 1000 ("Annual Funding Agreements
Under the Tribal Self-Government Act"), id. at 1001 ("Self Governance Program"); 512 DM 2,
Departmental Responsibility for Indian Trust Resources, at §§ 2.1 — 2.4 (articulating Interior
policy toward tribes) (see Ex. 2). Tribes are thus not only trust beneficiaries but also
governmental entities with jurisdiction over tribal and individual lands (and the assets thereon)
and providers of trust services, including trust services directly related to individual Indian trust
accounts. As a result, trust reform considerations in this case cannot, as a matter of law, be
limited to whether tribal trust assets will be affected, but must also include the extent to which
tribal management and administration will be affected and tribal interests will be implicated.
Notwithstanding the Plaintiffs' attempts to characterize such considerations as a conflict
requiring "the complete separation of [tribal and individual] trust administration,” Plaintiffs'
Trust Management Plan at 42, these considerations reflect the existing statutory framework
within which the trusts must operate.

The time frames for Interior to accomplish specific reform-related tasks, see, e.g,
Interior's Trust Management Plan at 50-51, 54, 58, 62, 76, 77, 83, 84, 94, were developed after

taking into account Interior's experience, advice from outside experts, statutory constraints,
g
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existing budget and appropriation requirements, the need for consultation with Congress and
tribes, and Interior's considered judgment of the time required to implement large-scale
institutional changes.
C. The Reorganization Described In Interior's Trust Management Plan Complies
With Interior's Existing Statutory Authority And With Interior's Existing
Authority under Budget Appropriations
Interior's restructuring effort is based on the business principle that trust operations
should be handled, to the extent possible, separately from Interior's non-trust operations. See
Interior's Trust Management Plan at 5, id. at Ex. 2; see also, e.g., Eleventh Quarterly Report at
29-30, 33, 37-38. Unlike private trusts and banks that separate their trust and non-trust
operations, however, Interior's ability to restructure its trust operations is subject to existing
statutory requirements and constraints, including budgetary considerations as dictated by
congressional appropriations. For example, although representatives of Interior stated that
Interior would support creation of an Under Secretary for Indian Trust, see Statement of Deputy
Secretary J. Steven Griles and Assistant Secretary for Indian Affairs McCaleb to Committee on
Senate Indian Affairs, July 30, 2002 {(copy attached as Ex. 4), Congress has not enacted such a
change in Interior's organizational structure.
Interior's Trust Management Plan utilizes the existing statutory trust organization
mandated by Congress. In the 1994 Act, Congress created the Office of the Special Trustee for

American Indians to "provide for more effective management of, and accountability for the

proper discharge of, the Secretary's trust responsibilities to Indian tribes and individual Indians,"

to "ensure that reform of such practices in the Department is carried out in a unified manner," and

to "ensure the implementation of all reforms necessary for the proper discharge of the Secretary's

16



trust responsibilities to Indian Tribes and individua]. Indians.” 1994 Act § 301 (emphasis added).
The Interior Defendants, as they provide trust services, proceed with trust reform, and
develop their Plan, are no different from any other government entity engaged in official
operations — they are bound by appropriations law. "The use of any government resources -~
whether salaries, employees, paper, or buildings — to accomplish [a task] would entail
government expenditure. The government cannot make expenditures, and therefore cannot act,

other than by appropriation.” EDC v. Babbitt, 73 F.3d 867, 871-72 (9th Cir. 1993) (because of |

appropriations rider, "lack of available appropriated funds prevents the Secretary from complying
with the [Endangered Species] Act.”). The Court as well as the Executive Branch is bound by
the constraints imposed by the congressional control of the appropriations process. OPM v.
Richmond, 496 U.S. 414, 425 (1990); see also 31 U.S.C. § 1341 (generally prohibiting
government officers and employees from entering into a contract or incurring an obligation
before an appropriation is made and from making or authorizing expenditures that exceed
existing appropriations), 31 U.S.C. at § 1342 (generally prohibiting government officers and
employees from accepting "voluntary" services).

Any major restructuring — including creating a new organization within Interior, changing
or displacing existing functions, or undertaking extensive and costly reform processes - requires
Congressional approval. The continuing and active role of Congress in Interior's trust
management and administration, and thus in its ability to reform trust management, is reflected

in, for example, frequent congressional hearings, see Ex. 5 (listing trust-related hearings during

107th Congress), and in exchanges between Interior and members of Congress, see, e.g., Ex. 6, 7

(correspondence from Representative Pallone to Secretary Norton, and response).
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Interior sought and obtained approval from the congressional appropriations comxﬁittees '
for the reprogramming of existing appropriations necessary to fund in the short term the
reorganization envisioned under the trust management plan. Interior's Trust Management Plan at
82, see also, e.g., Ex. 7 at 3-4. In addition, although Interior is under a continuing appropriations
resolution pending the permanent fiscal year 2003 appropriation, funding exists to allow the
specific initiatives discussed in connection with the Trust Management Plan to continue in 2003,
See Interior's Trust Management Plan at 12-13; cf, Interior's Fiscal Year 2003 Budget
Justifications, Office of the Special Trustee for American Indians, at 2338-39, 2354-37 (attached

as Ex. 8). Funding to support these initiatives is being sought for fiscal year 2004 as well.

IV.  Plaintiffs' Trust Management Plan Is Unrealistic, Contrary To Existing Law, And
Inconsistent With This Court's Prior Rulings

In stark contrast to Interior's Trust Management Plan, the Plaintiffs' Trust Management
Plan provides no systematic, detailed guidance regarding the specific actions necessary to
achieve the trust reform necessary for compliance with Defendants' obligation to perform an
accounting.” The Plaintiffs' Plan simply does not "fully address actiops necessary to ensure that
{Interior] has a reliable trust fund accounting system." Misplaced Trust at 54. The Plaintiffs’
Plan perhaps describes the skeletal outline of a legislative proposal, but it is neither realistic nor
lawful under existing law.

At best, the Plaintiffs' Trust Management Plan imposes hopelessly unrealistic deadlines

"The Plaintiffs' Trust Management Plan continues the Plaintiffs’ pattern of using almost
gvery submission as a vehicle for unwarranted ad hominem attacks on virtually all personnel and
counsel involved in this litigation. Such attacks have no place in this litigation.
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on new personnel in new offices, provides no guidance to those personnel regarding the tasks
assigned to them, and reveals an astonishing lack of familiarity with the trust-related processes
and the measures necessary to reform them. At worst, the Plaintiffs’ Trust Management Plan
fails to address the complexities of the Interior Defendants' relationship with Congress, tribes,
and account holders, and utterly ignores the Interior Defendants' coexisting obligations, including
statutes, Executive Orders, tribal consultation, and the annual appropriations process. See, e.g.,
Plamtiffs' Trust Management Plan at 33 ("immediately appoint new and independent trust
administration management solely to administer the Individual Indian Trust") (emphasis
omitted), id. at 42 {"Segregate administration of IIM trust records from tribal and other DOI
records,” because "divergent interests of individual Indian trust beneficiaries and tribal leaders
require the complete separation of trust administration.”)

Even if the Plaintiffs’ Trust Management Plan were not so legally defective, it is
nonetheless unacceptable because the additional time and effort required to address and resolve
just the unanswered questions® arising from the small subset of alleged trust obligations that the
Plaintiffs concentrate on would "necessarily delay rather than accelerate the ultimate provision of
an adequate accounting." Cobell, 240 F.3d at 1110.

The Plaintiffs’ Trust Management Plan, with its piecemeal and non-detailed approach,
reflects not only a failure to learn from Interior's experience with trust reform but also a failure to

heed the clear congressional guidance that a plan is fatally flawed when it proposes, inter alia,

*Because the Plaintiffs' Trust Management Plan is devoid of specific details regarding
how reform is to be accomplished and how that reform will lead to compliance with the 1994 Act
and the Interior Defendants’ coexisting obligations, the examples that follow are necessarily
illustrative rather than exhaustive.
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"hir{ing] additional staff . . . without first analyzing how these staffing changes might impact on
an overall strategic plan,” failing to consider "whether the short-term corrective actions will be
consistent with short- and long-term corrective actions developed for the strategic plan,” omitting
"key elements of a strategic plan,” and neglecting to "plan for reviewing the current trust
financial management systems and procedures even though such studies are necessary to support
appropriate action.” Misplaced Trust at 53, 54. The Plaintiffs thus fail to propose "a resolute
action plan necessary to solve the structural problems that have besieged the financial
management of the Indian trust fund for decades and provide a meaningful blueprint for hard-
nosed application of sound management practices.” Id. at 54,

Al Overview Of The Plaintiffs' Trust Management Plan

The Plaintiffs describe a number of "common law fiduciary standards,” allegedly
applicable wholesale to the Defendants,” Plaintiffs' Trust Management Plan at 16-25, conéede
that those trust standards are "consonant with the precepts” of the 1994 Act, id. at 26-29, and
then provide an "Action Plan" that "represent[s] some of the basic steps to begin the process of

rectifying defendants’ many breaches,"'’ id. at 32-47.

’In proposing these "trust standards,” however, the Plaintiffs utterly fail to address this
Court's recognition in its September 17, 2002 ruling "that the plaintiffs' claims in this case are
statutorily-based and that the federal government's fiduciary obligations may not be coextensive
with those of an ordinary trustee." 226 F. Supp. 2d at 151 n.161. Furthermore, statements that
the federal government, in administering Indian trust resources, is held to exacting fiduciary
standards should not be given "talismanic effect.” Cotton Petroleum Corp. v. New Mexico, 490
U.S. 163, 179 (1989) (rejecting assertion that congressional report attaching a letter in which the
Secretary referred to providing tribes with "the greatest return from their property" demonstrated
congressional intent "to guarantee Indian tribes the maximum profit available without regard to
competing state interests.").

"Although the "defendants' many breaches” are not specified, the Plaintiffs presumably
are referring to Interior's alleged failure to abide by Plaintiffs’ asserted trust standards. However,
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The specific trust reform actions prﬁposed by the Plaintiffs include replacing all trust.
personnel affected by the current litigation with "new and independent trust administration
management solely to administer the Individual Indian Trust"; the new positions, in an
unspecified organizational structure and without any indication of what level these positions
would occupy within Interior and the Civil Service, would consist of ten titled positions, at least
30 new Probate Judges, an "Independent Audit Committee," and unspecified numbers of
supporting staff. Plaintiffs' Trust Management Plan at 33-35, 38, In addition, the Plaintiffs
assert that "[t]he divergent interests of individual Indian trust beneficiaries and tribal leaders
require the complete separation of trust administration . . . within 180 days" of the "Trust
Manager" being appointed. Id. at 42; see also id. at 44 (proposing the "separation of [TIM] trust
assets from all other tribal and DOI assets.").

The Plaintiffs also propose actions without regard to whether they overlap partially or
completely with initiatives already commenced by Interior, including evaluating and potentially
replacing computer systems that support trust operations, Plaintiffs' Trust Management Plan at
37, promulgating a comprehensive records retention policy and addressing records held by third

parties to the extent necessary to support an accounting, id. at 38, 40, 41-43, 45-46; identifying

and locating beneficiaries, including the so-called "whereabouts unknown" account holders, id.

this is not an issue properly within the scope of this case. As the D.C. Circuit recognized in
agreeing with Interior that this Court mistakenly "found breaches of obligations that do not
exist,” the only breach properly at issue in this case is "that of failing to render an accounting. . . .
[Tlhere 1s no specific duty to, for example, implement particular policies . ..." 240 F.3d at 1105.
Thus, as discussed 1n section [, inquiry in this case is limited to accomplishing the accounting.

To the extent that Plaintiffs seek to use their "trust standards" to impose enforceable obligations
beyond those relating to the required accounting, such relief is beyond the scope of this case. See
91 F. Supp. 2d at 32 -33 & n. 23 ("dismiss[ing] plaintiffs' pure common-law causes of action for
breach of trust").
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at 38; eliminating the backlog of probate cases, id. at 38-39; identifying and developing
information regarding trust assets to the extent necessary to conduct an accounting, id. at 39, 40;
reviewing the role of and need for new cadastral surveys to support an accounting, id. at 40;
consulting with the Office of the Comptroller of the Currency regarding the extent to which its
principles would provide useful guidelines regarding the required accounting, id. at 43;
independently auditing trust balances and operations, id. at 43-44; providing accurate and
complete account statements to IIM account holders, id. at 46; and properly monitoring and
investing IIM funds, id. at 47. Information regarding the status of these initiatives was readily
available to the Plaintiffs in the Eighth, Ninth, Tenth, and Eleventh Quarterly Reports. Any
unnecessary duplication of efforts would only result in further delay as initiatives are disrupted,
personnel are changed, and the leaming process begun over again.

Finally, the Plaintiffs propose a number of actions that relate to the management and
administration of trust assets, including actions intended to prevent "trespass, wasting, or
improper exploitation” of trust assets, Plaintiffs' Trust Management Plan at 39, and actions "to
make trust property and all other trust assets productive, to enforce claims on behalf of individual
Indian trust beneficiaries, and to take affirmative action to preserve trust property,” id. at 44-43.
These particular actions are beyond the scope of this case and the authority of this Court because,
as discussed in section I, above, they relate to the general management and administration of trust

assets and natural resources rather than to providing an accounting. '

"'The Plaintiffs also attempt to use their Trust Management Plan as a vehicle to lend
support to their separate accounting plan. See Plaintiffs' Trust Management Plan at 3-6.
However, contrary to their contention, id. at 5, Plaintiffs' proposed accounting is far from being
the "cornerstone” of trust reform. Rather, as the motion in support of the Defendants' historical
accounting plan demonstrates, Plaintiffs’ accounting plan is nothing more than a claim for money
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B. The Plaintiffs' Trust Management Plan Is Contrary To This Court's Prior
Rulings

Notwithstanding this Court's prior ruling that "Plaintiffs cannot simply announce that this
is a 'trust case' and therefore conclude that the government owes all typical trust duties under the
common law," Cobell, 52 F. Supp. 2d at 27 n.15, that is precisely the premise of the Plaintiffs’
Trust Management Plan. Their Plan begins not with the statute under which they sought relief,
but with a recitation of various common law "[t]rustee [s]tandards and [d]uties." See Plaintiffs'
Trust Management Plan at 16-25. Although Plaintiffs assert and, indeed, concede, that those
trust standards are "consonant with the precepts of" the 1994 Act, id. at 29, they then proceed to
propose reform actions and measure them solely against the common law trust standards rather
than against the specific statutory requirements associated with performance of the accounting,
id. at 32-47.

The Court has forbidden this approach. As this Court has already recognized and
reiterated, standard trust law duties cannot be imported wholesale and applied to Interior simply.
because the IIM funds for which the accounting is sought are held in trust. See Cobell, 91 F.
Supp. 2d at 29 ("1t does not follow . .. that plaintiffs may simply claim that they are the
beneficiaries of a trust relationship with the United States and therefore invoke all of the rights
that a common law trust entails." (discussing case law)); see also Cobell, 226 F, Supp. 2d at 151
n.161 ("the federal government's fiduciary obligations may not be coextensive with those of an

ordinary trustee"); Cobell, 52 F. Supp. 2d at 27 n.15 (cited and quoted above).

damages, which this Court has held to be beyond the scope of this litigation,
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That the Plaintiffs’ Trust Management Plan runs afoul of this Court's prior rulings is a
necessary and sufficient basis for rejecting it, quite aside from its other defects.
C. The Reorganization And Personnel Actions Described In The Plaintiffs' Trust
Management Plan Do Not Comply With Interior's Existing Statutory Authority
And With Interior's Existing Authority Under Budget Appropriations
In addressing trust reform, the Plaintiffs and the Court, like the Interior Defendants, are
bound by existing statutory and budgetary requirements. By proposing a new, but only vaguely
defined trust organization, separating the management aﬁd administration of [IM trust operations
from that for tribal trust, and requiring significant but unfunded expenditures to accomplish this
new trust operation, the Plaintiffs' Trust Management Plan violates existing statutory and
budgetary constraints.
Any major restructuring — such as that envisioned by either of the Trust Management
Plans, and particularly the Plaintiffs' proposal to create and staff a trust organization and to
separate trust functions — requires Congressional approval, either from Congress as a whole
should existing statutes need to be changed, or from Congressional appropriators should existing
appropriated funds need to be substantially reprogrammed. Furthermore, under the Anti-

Deficiency Act, 31 U.S.C. §§ 1341, 1342, government agencies can neither retain personnel nor

enter into contracts with third parties without having the necessary funding in place.”

"2A principal issue that distinguishes this public trust from a private trust, unrelated to
whether the government as trustee receives compensation from the account holders for operating
the trust, Plaintiffs’ Trust Management Plan at 21 & n.30, 1s the requirement, discussed in section
III above, that Congress provide both the funds and the programmatic authorizations necessary
for the government as trustee to carry out its trust responsibilities. Unlike a private trustee, the
Defendants cannot commit to expenditures that have not been authorized and cannot impose
structures or practices that are inconsistent with Congressional guidance provided in statutes and
budgets, including the budget justifications and program descriptions on which Congress relies in
enacting appropriations. The Defendants (like the Plaintiffs and the Court) cannot disregard
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Unlike Interior's Trust Management Plan, Plaintiffs' Plan reflects no consideration of
Congressional limitations and fails to even acknowledge that the ability to implement proposed
trust reform actions, as well as the timing of that implementation, is dependent upon
Congressional action, including funding. For example, Plaintiffs’ proposal to "[h]ire at least
thirty qualified probate judges . . . within 150 days of the Court's order," Plaintiffs' Trust
Management Plan at 38, would drastically impact both the size and the budget of the Ofﬁce of
Hearings and Appeals ("OHA"™) in 2 manner not anticipated by current funding levels for OHA or
the appropriations sought for fiscal year 2003. See, e.g., Interior's Fiscal Year 2003 Budget
Justifications, Office of Hearings and Appeals, at 1774-79 (attached as Ex. 9).

Plaintiffs' radical approach to trust reform — trust reform without regard to the framework
of applicable laws and Congressional guidance and influence n trust-related decisions — is a far
cry from the "middle ground" chosen by Congress when 1t restructured and reorganized trust
operations in the 1994 Act. See 91 F. Supp. 2d at 41 (discussing "middle ground" chosen by
Congress).

1. Plaintiffs' Plan Conflicts With The Statute Creating The Office Of The
Special Trustee

In Title HI of the 1994 Act, Congress created the Office of the Special Trustee for
American Indians to "provide for more effective management of, and accountability for the

proper discharge of, the Secretary's trust responsibilities to Indian tribes and individual Indians,’

"ensure that reform of such practices in the Department is carried out in a unified manner," and

Congressional direction regarding trust-related activities and must take the need for
Congressional approval into account in all aspects of planning and budgeting for all significant
undertakings, trust related or otherwise. The Plaintiffs' Trust Management Plan reflects no such
considerations and acknowledges no such realities,
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"ensure the implementation of all reforms necessary for the proper discharge of the Secretary's

trust responsibilities to [ndian Tribes and individual Indians." 1994 Act § 301 (emphasis added).

Furthermore, the Special Trustee "shall ensure continuation of the Office until all reforms
identified in the strategic plan have been implemented to the satisfaction of the Special Trustee,”
at which point written notice must be given to the Secretary and Congress before the Office is |
terminated. 1994 Act § 302(c)(1). OST still exists, and the Plaintiffs' Trust Management Plan
therefore violates these statutory requirements.

The Plamtiffs propose the "immediate[] appoint[ment of] new and independent trust
administration management solely to administer the Individual Indian Trust,” including a new
"Trust Manager and staff . . . to bring the individual Indians trust into compliance." Plaintiffs'
Trust Management Plan at 33-34, 37 (emphasis omitted). No statutory authorization for creation
of this new and independent "trust administration management” is cited, no organizational
structure 1s provided, and no explanation is given regarding the fate of the Office of the Special
Trustee. Under the Plaintiffs' view of "conflict,” id. at 33, 42, 44, OST would necessarily be
conflicted out of continuing to provide trust oversight because it is not independent but instead
reports to the Secretary, see Cobell, 91 F. Supp. 2d at 52 ("If Congress truly wanted an
independent trustee to oversee trust management . . . then Congress surely would have explicitly
restricted the Secretary's powers over the Special Trustee and his office.”), because it is
implicated iﬁ this litigation, and because it oversees and makes decisions that affect both
individual and tribal trusts.

In drafting the 1994 Act, Congress could have chosen an organizational approach

different from the current trust structure; instead, it chose to retain the existing structure under
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the Secretary, with the addition of the Office of the Special Trustee. "[T Jhe Office of the Special
Trustee, and its congressionally created structure, was Congress's considered judgment as to how
[to] help try to solve the IM administration problems.” Cobell, 52 F. Supp. 2d at 29. Congress's
"considered judgment" cannot be ignored.

2, Plaintiffs' Plan Conflicts With Congressionally Authorized Joint Trust
Administration

The Plaintiffs' Plan requires "[s]egregatef{d] administration of IIM trust records from
tribal and other DOI records" and "the separation of trust assets from all other tribal and DOT
assets.” Plaintiffs' Trust Management Plan at 42, 44, Congress has long known that individual
and tribal trust assets are being administered together, because Interior each year submits budget
requests to Congress which make the joint administration clear. See, e.g., Interior’s Fiscal Year
1996 Budget Justifications, Bureau of Indian Affairs, at 965(describing Area Office staff's
"reconcil[ing] collections and disbursements of tribal and individual Indian monies" and
"provid{ing] reports to individual Indians or tribes . . .") (attached as Ex. 10).

Congress could have chosen to separate the management and administration of individual
and tribal trust assets, but it did not do so and has not, to date, indicated a belief that such a
separatton is necessary. Indeed, Congress explicitly vested responsibility in the Office of the
Special Trustee for oversight of all trust assets, whether tribal or individual. 1994 Act § 301.
The continuing joint administration of individual and tribal trusts is consistent with congressional
indications of a strong preference to avoid duplicating programs and program functions. See,
e.g., Interior's Fiscal Year 1997 Budget Appropriations, Conference Report, H. Rep. No. 104-863

at 1005 (attached as Ex. 11); Intertor's Fiscal Year 1996 Budget Appropriations, Conference
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Report, H. Rep. No. 104-173, at 51 (attached as Ex. 12); see also Interior's Fiscal Year 2003
Budget Justifications, Office of the Special Trustee, at 2339, 2355 (see Ex. 8). Neither the
Plaintiffs nor this Court can alter the existing trust structure that Congress created or act in
anticipation of future congressional action.
3. Plaintiffs’ Plan Conflicts With Interior's Personnel Obligations

A Court order requiring Interior's trust-related hiring decisions to be made according to
the specific requirements and criteria articulated by the Plaintiffs for "unconflicted"” trust
personnel would violate the authority of the President, and, by delegation, the Secretary, to make
hiring decisions on behalf of the Executive Branch."

To the extent that a Court order requiring the Interior Defendants to appoint a "Chief
Legal Officer" would, in accordance with the Plaintiffs' Plan, contemplate vesting responsibility
for all trust-related litigation in that new position, Plaintiffs' Trust Management Plan at 35, 38-39,
44-45, that responsibility would violate statutes governing litigating authority, which is vested in
the Department of Justice. See 28 U.S.C. §§ 516-519; see also 5 U.S.C. § 3106 (generally
barring the head of an Executive department from "employ[ing] an attorney or counsel for the

conduct of litigation" and requiring referral to the Department of Justice).

PPlaintiffs assert in a footnote, with no explanation or discussion, that they "do not
believe it is necessary to depart from the ordinary, applicable Indian preference policy of the
Department of the Interior” in establishing and staffing the "new and independent trust
administration” program within Interior to admimister the individual Indian trust. Plaintiffs' Trust
Management Plan at 33 n.43. First, based on the conflict principles that the Plaintiffs seek to
import from private trust law in support of their Trust Management Plan, it would seem likely
that tribal and class members would be conflicted out of the administration of such a system, in
which case the Indian hiring preference would be to little or no avail. Second, the Plaintiffs fail
to explain how such large-scale immediate hiring of personnel could, as a practical matter, be
consistent with application of the "ordinary, applicable Indian preference policy.”
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D. Plaintiffs' Trust Management Plan Does Not Address Tribal Consultation Ot
Compliance With Existing Law And Policy Regarding Tribal Involvement In
Trust Operations
The requirement that Interior "[s]egregate administration of IIM trust records from tribal
and other DOI records” because "divergent interests of individual Indian trust beneficiaries and
tribal leaders require the complete separation of trust administration," Plaintiffs' Trust
Management Plan at 42, interferes with sovereign relations between Interior and tribes,
particularly with regard to those tribes that have assumed some of the Sceretary's responsibilities
related to the administration and management of tribal and individual trust accounts. To the
extent that the Plaintiffs' Plan precludes tribes from entering into such arrangements in the future,
it violates the Congressional mandate to encourage tribes to play increasingly active roles in the
administration and management of trust assets for both the tribe and individual members of the
tribe. See Indian Self-Determination and Education Assistance Act, Pub. L. No. 93-638, 88 Stat.
2203 (1975) (25 U.S.C. §§ 450 et seq.); Executive Order 13175 (see¢ Ex. 3); 25 C.F.R. Pt. 1000
("Annual Funding Agreements Under the Tribal Self-Government Act"), id. at 1001 ("Self
Governance Program").
Furthermore, notwithstanding the Plaintiffs' willingness to cite and attempt to insert into
the record letters from tribal leaders regarding the process by which Intertor developed its Trust

Management Plan, the Plaintiffs' own plan does not address the issue of tribal consultation or

assert that its contents were in any way a result of tribal consultation.
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E. Plaintiffs’ Trust Management Plan Fails To Provide For A Thorough Assessment
Of, Or Famtliarization Of New Personnel With, Existing Trust Business Practices
Before Requiring New Personnel To Accomplish Tasks That Will Require
Detailed Knowledge Of Existing Trust Operations

Although the Plaintiffs' Plan requires the retention of a number of new "unconflicted”
personnel not previously connected with trust operations at Interior, it provides no guidance to
that new staff regarding how and where this "new and independent trust administration
management"” intended "solely to administer the Individual Indian Trust" would fit into Interior’s
overall organizational structure. See Plaintiffs' Trust Management Plan at 33-35 (emphasis
omitted). The Plaintiffs' Plan simply lists the results that those personnel are supposed to achieve
without in any way describing the process necessary to accomplish those results, without
providing sufficient time to understand the current processes and personnel, without addressing
the possibility that some of the goals and timetables for achieving those results may not be
feasible, and without contemplating any process similar to Interior's "As-Is" and "To-Be"
assessments of core trust business processes. In essence, Plaintiffs' Plan proposes a quantum [eap
to a fully functional trust system without any intermediate steps.

The Plaintiffs propose a quick fix without a sufficient foundation, an approach that
Interior has rejected as unworkable and ill-advised for all of the reasons discussed in section III,
above, and that Congress has likewise condemned, see Misplaced Trust at 53, 54. As
understandable as Plaintiffs’ desire for quick trust reform might be, the reality is that a system
that has experienced well-documented difficulties for over one hundred years cannot be corrected

by a Court order to fix problem A in 60 days and problem B in 180 days, Plaintiffs' Trust

Management Plan at 38-40, 42, 43, without building into the process the sufficient time and
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planning necessary to develop a thorough understahding of problém A and problem B and to
comply with other applicable statutory, congressional, and governmental requirements, Inteﬁor's :
Trust Management Plan provides that time; Plaintiffs' Plan does not.

Plaintiffs' Trust Management Plan, by leaping into trust reform without a methodical and
systematic approach will "necessarily delay rather than accelerate the ultimate provision of an
adequate accounting," Cobell, 240 F.3d at 1110, when, inevitably, deadlines are missed and

unanticipated but otherwise foreseeable obstacles are encountered.

CONCLUSION

We respectfully submit that the Court lacks authority to hold the Phase 1.5 trial for the
purpose of reviewing the Trust Management and Historical Accounting Plans and thereupon
entering injunctive relief. However, if the Court proceeds down this path, it is clear that the
Interior Defendants’ Trust Management Plan, unlike that of the Plaintiffs, describes an approach
to trust reform that comports with the Defendants' obligation to perform an accounting.
Furthermore, Plaintiffs' Trust Management Plan is "so defective that [it] would necessarily delay
rather than accelerate the ultimate provision of an adequate accounting." Cobell, 226 F. Supp. 2d

at 157,

31



Accordingly, the Court should enter partial summary judgment that, as a matter of law,
the Interior Defendants' Trust Management Plan describes an approach to trust reform that
comports with the Defendants' obligation to perform an accounting and Plaintiffs' Trust

Management Plan does not.

Dated: January 31, 2003 Respectiully submitted,

ROBERT D. McCALLUM
Assistant Attorney General
STUART E. SCHIFFER

Deputy Assistant Attorney General
J. CHRISTOPHER KOHN
Director ’

SANDRA P. SPO
Deputy Director
D.C. Bar No. 261495

JOHN T. STEMPLEWICZ
Senior Trial Counsel
Commereial Litigation Branch
Civil Division

P.O. Box 875

Ben Franklin Station
Washington, D.C. 20044-0875
(202) 514-7194
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELLOUISE PEPION COBELL, et al.,
Plaintiffs,

Case No. 1:96CV01285
(Judge Lamberth)

Y.

GALE A. NORTON, Secretary of the Interlor, et al.,

Defendants.

St N S St St i Nt S g S’

DEFENDANTS' STATEMENT OF MATERIAL FACTS AS TO WHICH
NO GENUINE ISSUE EXISTS FOR MOTION FOR PARTIAL SUMMARY
JUDGMENT THAT INTERIOR'S TRUST MANAGEMENT PLAN
COMPORTS WITH THEIR OBLIGATION TQO PERFORM AN ACCOUNTING

Pursuant to Local Civil Rule 7.1(h), Defendants submit the following Statement of
Material Facts as to Which No Genuine Issue Exists, with regard to Defendants' Motion For
Partial Summary Judgment That Interior's Trust Management Plan Comports With Their
Obligation To Perform An Accounting.

1. The Secretary of the Interior and the Assistant Secretary of Interior-Indian Affairs
("Interior Defendants") serve as trustee-delegates of the Federal Government with regard to the

administration of Individual Indian Money ("IIM") trust accounts. E.g., Cobell v. Norton, 240

F.3d 1081, 1086 (D.C. Cir. 2001).

2, By its Order filed September 17, 2002, this Court ordered "that the Interior
Defendants shall file with the Court and serve upon plaintiffs a plan for bringing themsei{fes into
compliance with the fiduciary obligations that they owe to the IIM beneficiaries." Cobell v,
Norton, 226 F. Supp. 2d 1, 162 (D.D.C. 2002). The Order further requires that the plan detail

"the standards by which [Interior Defendants] intend to administer the IIM trust accounts, and
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“how their proposed actions would bring them into compliance with those standards." Id.

3. On January 6, 2003, Interior Defendants filed with the Court their "Fiduciary
Obligations Compliance Plan,” pursuant to the Court's September 17, 2002 Order. Interior
Defendants’ Plan asserts that it is the relevant part of an ongoing trust reform planning and
implementation process in which Interior is already engaged. Interior Defendants' Plan at 1-2.
The plan also asserts that the American Indian Trust Fund Management Reform Act of 1994
("1994 Act") sets forth the specific standards governing the performance of the accounting;
details these specific standards; and notes that Interior [ooks to various sources, identified |
throughout the plan, for guidance in carrying out the 1994 Act's requirements. Id. at 13-16.

4, On January 6, 2003, Plaintiffs filed with the Court "Plaintiffs' Compliance Action
Plan Together With Applicable Standards." Plaintiffs' Plan asserts that meaningful trust reform
depends upon the adoption of their concuwrrently filed accounting plan. Plaintiffs' Plan at 4-6.
January 31, 2003 Respectfully submitted,

ROBERT D. McCALLUM, JR.
Assistant Attormey General
STUART E. SCHIFFER

Deputy Assistant Attorney General
J. CHRISTOPHER KOHN
Director

S

~SANDRA P. SPOONER
D.C. Bar No. 261495
Deputy Director
JOHN T. STEMPLEWICZ
Senior Trial Counsel
Commercial Litigation Branch
Civil Division
P.O. Box 875
Ben Franklin Station
Washington, D.C. 20044-0875
(202) 514-7194




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
)
Plaintiffs, )
)
V. ) Case No. 1:96CV01285
) {Judge Lamberth})
GALE A. NORTON, Secretary of the Interior, et al., )
)
Defendants. )
)
ORDER

This matter comes before the Court on Defendants' Motion for Partial Summary
Judgment That Interior's Trust Management Plan Comports With Their Obligation to Perform an
Accounting. After considering that motion, any responses thereto, and the record of the case, the
Court finds that Defendants' motion for partial summary judgment should be, and hereby is,
GRANTED. 1t is further

ORDERED that the Court finds that Interior's Trust Management Plan comports with
Defendants' obligation to perform an accounting, and it is further

ORDERED that the Court finds that Plaintiffs' Compliance Action Plan Together With
Applicable Trust Standards does not comport with Defendants’ obligation to perform an

accounting.

SO ORDERED this __ dayof , 2003,

ROYCE C. LAMBERTH
United States District Judge
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[ declare under penalty of perjury that, on January 31, 2003 I served the foregoing
Defendants' Motion for Partial Summary Judgment That Interior's Trust Management Plan is
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Department of the Interior

Departmental Manual

Effective Date: 10/31/00

Series: Departmental Management

Part 303: Indian Trust Responsibilitics

Chapter 2: Principles for Managing Indian Trust Assets

Originating Office: Office of the Assistant Secretary - Indian Affairs

303 DM 2

2.1 Purpose. This Chapter provides Department-wide guidance for carrying out the Secretary’s trust
responsibility as it pertains to Indian trust assets.

2.2 Scope. The provisions of this Chapter are applicable to all Departmentat bureaus and offices.

2.3 Authority. This Chapter is issued under the authority of the American Indian Trust Fund
Marniagement Reform Act of 1294 (25 U.S.C. § 4001, et seq.), and its implementing regulations.

2.4 General Provision. This Chapter is intended to enhance the Department’s management of the
Secretary's trust responsibility. It is not intended to, and does not, create any right to administrative or
judicial review, or any legal right or benefit, substantive or procedural, enforceable by a party against
the United States, its agencies, or instrumentalities, its officers or employees, or any other person.

2.5 Definitions. For purposes of this Chapter, the following definitions apply:

A. "Beneficial owner" means both Indian tribes and individual Indians who are the owners of Indian
trust assets held by the federal government in trust or with a restriction against alienation.

B. "Persons who manage Indian trust assets" means Departmental employees who have been properly
delegated specific authority to manage or administer Indian trust assets.

Defendants' Exhibit No.1
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C. "Indian trust assets" means lands, natural resources, money, or other assets held by the federal
government in trust or that are restricted against alienation for Indian tribes and individual Indians.

D. "Trust responsibility” as used in this Chapter only pertains to Indian trust assets.
2.6 Responsibilities,

A. Office of the Special Trustee for American Indians is responsible for ensuring compliance with the
requirements of this Chapter.

B. Assistant Secretaries will ensure that bureaus and offices under their jurisdiction comply with this
Chapter.

C. Heads of bureaus and offices are responsible for ensuring that the principles in Paragraph 2.7 of this
Chapter are carried out by their organizations as they:

(1) Review, modify or promulgate new regulations, policy statements, instructions or manuals;
(2) Develop legislative and budgetary propesals; and
(3) Manage, administer, or take other actions directly relating to or potentially affecting assets held in

trust by the United States for Indian tribes and individual Indians.

2.7 Trust Principles. It is the policy of the Department of the Interior to discharge, without limitation, the
Secretary’s Indian trust responsibility with a high degree of skill, care, and loyalty. The proper
discharge of the Secretary’s trust responsibilities requires that persons who manage Indian trust assets:

A. Protect and preserve Indian trust assets from loss, damage, unlawful alienation, waste, and
depletion;

B. Assure that any management of Indian trust assets that the Secretary has an obligation to undertake
promotes the interest of the beneficial owner and supports, to the extent it is consistent with the

Secretary’s trust responsibility, the beneficial owner’s intended use of the assets;

C. Enforce the terms of all leases or other agreements that provide for the use of trust assets, and take
appropriate steps to remedy trespass on trust or restricted lands;

D. Promote tribal control and self-determination over tribal trust lands and resources;

E. Select and oversee persons who manage Indian trust assets;



F. Confirm that tribes that manage Indian trust assets pursuant to contracts and compacts authorized by
the Indian Self-Determination and Education Assistance Act, 25 U.S.C. 450, et seq., protect and
prudently manage Indian trust assets;

G. Provide oversight and review of the performance of the Secretary’s trust responsibility, including
Indian trust asset and investment management programs, operational systems, and information systems;

H. Account for and timely identify, collect, deposit, invest, and distribute income due or held on behalf
of beneficial owners;

L. Maintain a verifiable system of records that is capable, at a minimum, of identifying: (1) the location,
the beneficial owners, any legal encumbrances (i.e., leases, permits, etc.), the user of the resource, the
rents and monies paid, if any, and the value of trust or restricted lands and resources; (2) dates of
collections, deposits, transfers, disbursements, third party obligations (i.e., court ordered child support,
judgements, etc.), amount of earnings, investment instruments and closing of all trust fund accounts; (3)
documents pertaining to actions taken to prevent or compensate for any diminishment of the Indian trust
assets; and (4) documents that evidence the Department’s actions regarding the management and
disposition of Indian trust assets;

J. Establish and maintain a system of records that permits beneficial owners to obtain information
regarding their Indian trust assets in a timely manner and protect the privacy of such information in
accordance with applicable statutes;

K. Invest tribal and individual Indian trust funds to make the trust account reasonably productive for the
beneficial owner consistent with market conditions existing at the time the investment is made;

L. Communicate with beneficial owners regarding the management and administration of Indian trust
assets; and

M. Protect treaty-based fishing, hunting, gathering, and similar rights of access and resource use on
traditional tribal lands.

10/31/00 #3346
New
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Department of the Interior

Departmental Manual

Effective Date: 12/01/95

Series: Intergovernmental Relations

Part 512: American Indian and Alaska Native Programs

Chapter 2: Departmental Responsibilities for Indian Trust Resources

Originating Office: Office of American Indian Trust

512DM 2

1. Purpose. This Chapter establishes the policies, responsibilities, and procedures for operating on a
government-to-government basis with federally recognized Indian tribes for the identification,
conservation, and protection of American Indian and Alaska Native trust resources to ensure the
fulfillment of the Federal Indian Trust Responsibility.

2. Policy. It is the policy of the Department of the Interior to recognize and fulfill its legal obligations to
identify, protect, and conserve the trust resources of federally recognized Indian tribes and tribal
members, and to consult with tribes on a government-to-government basis whenever plans or actions
affect tribal trust resources, trust assets, or tribal health and safety.

3. Responsibilities.

A. Heads of bureaus and offices are responsible for identifying any impact of Departmental plans,
projects, programs or activities on Indian trust resources. Department officials shail:

(1) Establish procedures to ensure that the activities of Departmental organizations impacting upon
Indian trust resources are explicitly addressed in planning, decision, and operational documents;

(2) Ensure that bureaus and offices consult with the recognized tribal government whose trust resource,
asset, or health and safety is potentially affected by the proposed action, plan, or activity:

(3) Remove procedural impediments to working directly and effectively with tribal governments;

(4) Provide drafts of all procedures or amendments to procedures developed pursuant to this Chapter
to the Office of American Indian Trust for review and comment; and,

(5) Designate a senior staff member to serve as liaison between the bureau or office and the Office of
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American Indian Trust.

B. Office of American Indian Trust is responsible for ensuring compliance with the procedures and
requirements under this Chapter. The Office of American Indian Trust will serve as the Department's
liaison and initial point of contact on all matters arising under this Chapter. All procedures and
amendments to procedures shall be submitted by Departmental bureaus and offices to the Office of
American Indian Trust for review and comment. After such review and comment, the procedures and
amendments to procedures will be transmitted to the Assistant Secretary - Indian Affairs for final

approval.

C. Assistant Secretary - Indian Affairs is responsible for approving bureau and office procedures, or
amendments thereto, developed pursuant to this Chapter.

4, Procedures.

A. Reports. As part of the planning process, each bureau and office must identify any potential cffects
on Indian trust resources. Any effect must be explicitly addressed in the planning/decision documents,
including, but not limited to, Environmental Assessments, Environmental Impact Statements, and/or
Management Plans prepared for the project or activity. The documentation shall:

(1) Clearly state the rationale for the recommended decision; and
(2) Explain how the decision will be consistent with the Department's trust responsibility.

B. Consultation. In the event an evaluation reveals any impacts on Indian trust resources, trust assets, or
tribal health and safety, burcaus and offices must consult with the affected recognized tribal
government(s), the appropriate office(s) of the Burcau of Indian Affairs, the Office of the Solicitor, and
the Office of American indian Trust. Each bureau and office within the Department shall be open and
candid with tribal government(s) during consultations so that the affected tribe(s) may fully evaluate the
potential impact of the proposal on trust resources and the affected bureau(s) or office(s), as trustee,
may fully incorporate tribal views in its decision-making processes. These consultations, whether
initiated by the tribe or the Department, shall be respectful of tribal sovercignty. Information received
shall be deemed confidential, unless otherwise provided by applicable law, regulations, or
Administration policy, if disclosure would negatively impact upon a trust resource or compromise the
trustee's legal position in anticipation of or during administrative proceedings or litigation on behalf of
tribal government(s).

12/01/95 #3049
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Title 3— Executive Order 13175 of November 6, 2000
The President Consultation and Coordination With Indian Tribal
Governments

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to establish regular
and meaningful consultation and collaboration with tribal officials in the
development of Federal policies that have tribal implications, to strengthen
the United States government-to-government relationships with Indian tribes,
and to reduce the imposition of unfunded mandates upon Indian tribes;
it is hereby ordered as follows:

Section 1. Definitions. For purposes of this order:

{a) “Policies that have tribal implications” refers to regulations, legisiative
comments or proposed legislation, and other policy statements or actions
that have substantial direct effects on one or more Indian tribes, on the
relationship between the Federal Government and Indian tribes, or on the
distribution of power and responsibilities between the Federal Government
and Indian tribes.

(b) “Indian tribe” means an [ndian or Alaska Native tribe, band, nation,
pueblo, village, or community that the Secretary of the Interior acknowledges
to exist as an Indian tribe pursuant to the Federally Recognized Indian
Tribe List Act of 1994, 25 U.5.C. 479a.

(c) “Agency” means any authority of the United States that is an “‘agency”
under 44 U.S.C. 3502{1), other than those considered to be independent
regulatory agencies, as defined in 44 U.8.C, 3502(5).

{d) “Tribal officials” means elected or duly appointed officials of Indian
tribal gevernments or anthorized intertribal organizations.

Sec. 2. Fundamental Principles. In formulating or implementing policies
that have tribal implications, agencies shall be guided by the following
fundamental principles:

(a) The United States has a unique legal relationship with Indian tribal
governments as set forth in the Constitition of the United States, treaties,
statutes, Executive Orders, and court decisions. Since the formation of the
Union, the United States has recognized Indian tribes as domestic dependent
nations under its protection. The Federal Government has enacted numerous
statutes and promulgated numerous regulations that establish and define
a trust relationship with Indian tribes.

(b) Our Nation, under the law of the United States, in accordance with
treaties, statutes, Executive Orders, and judicial decisions, has recognized
the right of Indian tribes to self-government. As domestic dependent nations,
Indian tribes exercise inherent sovereign powers over their members and
territory. The United States continues to work with Indian tribes on a
government-to-government basis to address issues concerning Indian tribal
seif-government, tribal trust resources, and Indian tribal treaty and other
rights.

(c) The United States recognizes the right of Indian tribes to self-government
and supports tribal sovereignty and self-determination.
Sec. 3. Policvmaking Criteria. In addition to adhering to the fundamental
principles set forth in section 2, agencies shall adhere, to the extent permitted
by law, to the following criteria when formulating and implementing policies
that have tribal implications:
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(a) Agencies shall respect Indian tribal seif-government and sovereignty,
honor tribal treaty and other rights, and strive to meet the responsibilities
that arise from the unique legal relationship between the Federal Government
and Indian tribal governments.

(b) With respect to Federal statutes and regulations administered by Indian
tribal governments, the Federal Government shall grant Indian tribal govern-
ments the maximum administrative discretion possible.

(c) When undertaking to formulate and implement policies that have tribal
implications, agencies shall:

{1} encourage Indian tribes to develop their own policies to achieve pro-
gram objectives;

{2) where possible, defer to Indian tribes to establish standards; and

{3) in determining whether to establish Federal standards, consult with
tribal officials as to the need for Federa! standards and any alternatives
that would limit the scope of Federal standards or otherwise preserve the
prerogatives and authority of Indian tribes.

Sec. 4. Special Requirements for Legislutive Proposals. Agencies shall not
submit to the Congress legisiation that would be inconsistent with the policy-
making criteria in Section 3.

Sec. 5. Consultation. (a) Each agency shall have an accountable process
to ensure meaningful and timely input by tribal officials in the development
of regulatory policies that have tribal implications. Within 30 days after
the effective date of this order. the head of each agency shall designate
an official with principal respensibility for the agency’s implementation
of this order. Within 60 days of the effective date of this order, the designated
official shall submit to the Office of Management and Budget (OMB} a
description of the agency’s consultation process.

(b} To the extent practicable and permitted by law, no agency shall promul-
gate any regulation that has tribal implications, that imposes substantial
direct compliance costs on Indian tribal governments, and that is not required
by statute, uniess:

(1) funds necessary to pay the direct costs incurred by the Indian tribal
government or the tribe in complying with the regulation are provided
by the Federal Government; or

(2) the agency, prior to the formal promulgation of the regulation,
(A) consulted with tribal officials early in the process of developing the
proposed regulation; :

(B} in a separately identified portion of the preamble to the regulation
as it is to be Iissued in the Federal Register, provides to the Director of
OMB a tribal summary impact statement, which consists of a description
of the extent of the agency’s prior consultation with tribal officials, a summary
of the nature of their concerns and the agency’s position supporting the
need to issue the regulation, and a statement of the extent to which the
concerns of tribal officials have been met; and

(C) makes available to the Director of OMB any written communications
submitted to the agency by tribal officials.

{c) To the extent practicable and permitted by law, no agency shall promul-
gate any regulation that has tribal implications and that preempts tribal
law unless the agency, prior to the formal promulgation of the regulatien,

(1) consulted with tribal officials carly in the process of developing the
proposed regulation;

{2) in a separately identified portion of the preamble to the regulation
as it is to be issued in the Federal Register, pravides to the Director of
OMB a tribal summary impact statement, which consists of a description
of the extent of the agency’s prior consultation with tribal officials, a summary
of the nature of their concerns and the agency's position supporting the
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need to issue the regulation, and a statement of the extent to which the
concerns of tribal officials have been met; and

(3} makes available to the Director of OMB any written communications
submitted to the agency by tribal officials.

(d) On issues relating to tribal self-government, tribal trust resources,
or Indian tribal treaty and other rights, each agency should explore and,
where appropriate, use consensual mechanisms for developing regulations,
including negotiated rulemaking.

Sec. 6. Increasing Flexibility for Indian Tribal Waivers,

{a) Agencies shall review the processes under which Indian tribes apply
for waivers of statutory and regulatory requirements and take appropriate -
steps to streamline those processes.

(b) Each agency shall, to the extent practicable and permitted by law,
consider any application by an Indian tribe for a waiver of statutory or
regulatory requirements in connection with any program administered by
the agency with a general view toward increasing opportunities for utilizing
flexible policy approaches at the Indian tribal level in cases in which the
proposed waiver is consistent with the applicable Federal policy objectives
and is otherwise appropriate.

(c) Each agency shall, to the extent practicable and permitted by law,
render a decision upon a complete application for a waiver within 120
days of receipt of such application by the agency, or as atherwise provided
by law or regulation. If the application for waiver is not granted, the agency
shall provide the applicant with timely written notice of the decision and
the reasons therefor.

(d) This section applies only to statutory or regulatory requirements that
are discretionary and subject to waiver by the agency.

Sec. 7. Accountability.

{a) In transmitting any draft final regulation that has tribal implications
to OMB pursuant to Executive Order 12866 of September 30, 1993, each
agency shall include a certification from the official designated to ensure
compliance with this order stating that the requirements of this order have
been met in a meaningful and timely manner.

(b) In transmitting proposed legislation that has tribal implications to
OMB, each agency shall inciude a certification from the official designated
to ensure compliance with this order that all relevant requirements of this
order have been met.

(c) Within 180 days after the effective date of this order the Director
of OMB and the Assistant to the President for Intergovernmental Affairs
shall confer with tribal officials to ensure that this order is being properly
and effectively implemented.

Sec. 8. Independent Agencies. Independent regulatory agencies are encour-
aged to comply with the provisions of this order.

Sec. 9. General Provisions. {a} This order shall supplement but not supersede
the requirements contained in Executive Order 12866 (Regulatory Planning
and Review), Executive Order 12988 (Civil Justice Reform), OMB Circular
A-19, and the Executive Memorandum of April 29, 1994, on Government-
to-Government Relations with Native American Tribal Governments,

(b} This order shail complement the consultation and waiver provisions
in sections 6 and 7 of Executive Order 13132 (Federalism).

(c) Executive Qrder 13084 {Consultation and Coordination with Indian
Tribal Governments) is revoked at the time this order takes effect.

{d) This order shall be effective 60 days after the date of this order.
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Sec, 10. Judicial Review. This order is intended only to improve the internal
management of the executive branch, and is not intended to create any

right, benefit, or trust responsibility, substantive or procedural, enforceable
at law by a party against the United States, its agencies, or any person.

INLT VT VLA STV

THE WHITE HQOUSE,
November 6, 2000.

{FR Doc. 60-29003
Filed 11-8-00; 8:45 am]
Billing ¢ode 3195-01-P
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Senate
Indian Affairs

Tribal Trust Fund Overhaul

Statement of I. Steven Griles,
Deputy Secretary of the Department of the Interior
and Neal McCaleb, Assistant Secretary for Indian Affairs

Committee on Senate Indian Affairs
Trust Reform

July 30, 2002

Mr. Chairman and Members of the Comunittee, it is a pleasure for
the two of us to appear before you again on a panel with the two
co-chairs of the Joint Department of the Interior/Tribal Leaders
Task Force on Trust Reform, Ms. Sue Masten, Chairwoman of the
Yurok Tribe of Northern California, and Mr. Tex Hall, Chairman of
the Three Affiliated Tribes of North Dakota. We are here today to
brief the Committee on the status of the work of the Task Force.

Last week, the Task Force held its seventh meeting in Portland,
Oregon. Earlier meetings were held around the country in
Shepherdstown, WV, Phoenix, AZ, San Diego, CA, Minneapolis, MN,
and Bismarck, ND. The Task Force was formed last December in
response to the Department.s proposal to create a new

organizational unit called the Bureau of Indian Trust Asset
Management, which envisioned the consolidation of most trust

reform and trust asset management functions located throughout

the Department into a new burcau. This proposal was subsequently
strongly opposed by the tribes.

The Task Force is charged with providing proposals to the
Secretary on organizational alternatives for the management of
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trust services within the Department. The Task Force's purpose is
to evaluate organizational options and to submit to the

Department one or more alternatives to reorganize the trust asset
management system. The composition of the Tribal membership of
the Task Force was determined by all the tribes and represents a
broad cross-section of tribal interests on a regional basis. The

Task Force consists of two tribal leaders from each region, with

a third tribal leader, from each region, acting as an alternate.
Members of the Federal team consist of senior Department
officials, including myself and Assistant Secretary McCaleb.

The members of the Task Force have all come a long way personally
and professionally as participants in this group. The two of us

have attended every one of these meetings, as have our co-chairs
here with us today. As we talk about the future of the Bureau of
Indian Affairs and work together to resolve issues related to how

the federal government carries out its trust responsibility to

Indian people, we are building another kind of trust among
ourselves.

While we have reached agreements on many key issues related to
the organization of the Department of the Interior and management
of our trust functions, our work is not done. We will be meeting

in August in Anchorage Alaska, and have other meetings scheduled.
On June 6, at a meeting of the National Congress of American
Indians, the Department at the recommendation of the Task Force
solicited comments on various options proposed by the Task Force
for restructuring of the Department with respect to trust. We
recelved back from the Tribes detailed and thoughtful comments.
We heard the following themes:

- The Federal Government.s commitment to self-governance and self-
determination must not suffer as a result of federal trust
reform.

- Trust reform must not result in diminishment of the
government,s trust obligation to Indian people.

- There is a need for creation of a high level position within

the Department who will be the primary individual within the
Department responsible for ensuring that the trust asset
management responsibility is carried out appropriately throughout
the Department.



- Trust asset management issues must be addressed at the regional
and agency level of the Bureau of Indian Affairs (BIA).

- There can be no one-size-fits-all solution. Trust reform must
recognize that there are three models for receiving services:
through self-governance compacts, self-determination contracts,
and direct services from the BIA.

- There is no bright line between fiduciary trust asset
responsibilities and other trust responsibilities.

- We must ensure more accountability within the current BIA
structure.

- Management of trust services and trust resources must be kept
at the local level.

- We need a clear definition of the trust duty and responsibility
for management of trust assets.

- There must be oversight of the BIA by an entity that has the
authority to compel and enforce corrective action.

As the above illustrates, reform of our current system is not an
easy task. At the Task Force meeting last week, we reached
agreement as a group to recommend that Congress establish a new
position, an Under Secretary for Indian Affairs, who would be
appointed by the President, subject to confirmation by the
Senate, and wouid report directly to the Secretary. The Under
Secretary would have direct line authority over all aspects of
Indian affairs within the Department. This authority would
include the coordination of trust reform efforts across the
relevant agencies and programs within the Department to ensure
these functions are performed in a manner that is consistent with
our trust responsibility, as well as a number of other duties
carefully hammered out between the Department and the Tribal

Leaders on the Task Force. We believe reaching consensus on the
creation of this position and the duties of this new senior
official was a major accomplishment of the Task Force.

We have also reached agreement on creation of an Office of Self-
Govemance and Self-Determination within the Office of the



Secretary, reporting directly to the new Under Secretary for
Indian Affairs. This will enhance the abilities of the tribes

that are interested in moving toward more compacting and
contracting to carry out the services due to Indian tribes.
Similarly, we have agreed that any legislation should also
include the creation of a Director of Trust Accountability
reporting directly to the Under Secretary who will have the day-
to-day responsibility for overseeing the trust programs of the
Department.

Perhaps most importantly, last week in the working group we
reached agreement on a restructuring of the Bureau of Indian
Affairs. The Department and the Tribes agree that our trust duty
requires a better way of managing than has been done in the past.
The Department.s longstanding approach to trust management needed
to change, and this change must be reflected in a system that is
accountable at every level with people trained in the principles
of trust management. When the we arrived in Portland last week,
the Department brought a proposal to create Trust Centers at the
regional level within the Bureau and trust officers at the agency
level. It was the best way we could see to ensure that decisions
made at the regional and local level were reviewed to ensure that
we were meeting our fiduciary trust responsibility to both tribes
and individual allottees.

Our tribal counterparts on the Task Force had a very different
view of what changes needed to be made within the Bureau. The
tribes expressed concern that these trust officers would involve
themselves in most of the day-to-day activities at the agency-
level without being answerable to the Superintendent or the
Regional Directors. The differences between us seemed too great
to resolve in just a few days. However, once we stopped talking
n concepts, rolled up our sleeves, and took the time to put on
the table our real concerns, we were able to develop an
organizational model that does its best to ensure that the

Federal Government can exercise its fiduciary trust duty, and, at
the same time, ensure that tribal governments can be active
managers, to the degree desired, of thetr own trust assets. A
copy of the working group consensus reorganization proposal is
attached to this testimony for your information. This
reorganization can be done administratively and does not require
additional legislative authority. We believe that it is likely to
have the greatest positive impact on the future management of



trust assets.

As we mentioned above, the work of the Task Force is not
complete. We are exploring the possibility of creating a
commission with oversight responsibilities for trust funds
management. We have reached agreement within the Task Force to
recommend creation of an independent commission on Indian trust
funds within the Executive Branch. While we have mutual agreement
on many of the functions this commission should have, we have
mutual disagreements as well. We are not in agreement on the
Commission.s duties and we have not discussed the Commission
member qualifications or term of service. We have presented a
number of commission ideas that we plan to discuss with the Task
Force at the upcoming meeting in August. We plan to participate
with a working group set up by the Task Force whose charge it is
to try to resolve these differences and reach consensus on the
details of this commission.s duties and responsibilities. Qur

goal is to have an agreement on this issue at our August meeting

in Anchorage.

Finally, we were also asked by the tribal members of the Task

Force to work with the tribes on draft statutory trust standards
presented at our meeting last week. These standards will be

carefully reviewed within the Administration in preparation for

our next Task Force meeting. We have not reached any agreement on
the trust standards. However, we will be having both our

attorneys and attorneys at the Department of Justice look at

them.

This concludes our statement. We would be happy to answer any
questions the Committee might have at this time.

J. STEVEN GRILES
Deputy Secretary
Department of the Interior
2002 WL 1763677 (F.D.CH.)
END OF DOCUMENT
2002 WL 1763677 (F.D.C.H.)



Trust Related Hearings during the 107" Congress

Oversight hearing on
the role of the
Special Trustee

September 24, 2002

Senate Indian Affairs

James Cason

H.R. 2880, the Five
Nations Indian
Reform Act

September 18, 2002

Senate Indién Affairs

Aurene Martin

Oversight hearing on
Trust Reform

July 30, 2002

Senate Indian Affairs

Steve Griles

S. 2212, the proposed
Indian Trust Asset
and Trust Fund

Management and
Reform Act of 2002

July 30, 2002

Senate Indian Affairs

Neal McCaleb

Oversight hearing on
the OHTA Report to
Congress on the
Historical
Accounting of
Individual Indian
Money Accounts

July 25, 2002

Senate Indian Affairs

James Cason

Oversight hearing on
Trust Reform

June 26, 2002

Senate Indian Affairs

Steve Griles and
Neal McCaleb

S. 1340, a bill to
amend the Indian
Land Consolidation
Act of 2000 to
provide for probate
reform with respect
to trust or restricted
lands.

May 22, 2002

Senate Indian Affairs

Neal McCaleb

FY-2003 Budget
Request for Indian
Programs

March 14, 2002

Senate Indian Affairs

Neal McCaleb

Bureau of Indian
Affairs/Office of the
Special Trustee

March 14, 2002

House
Appropriations
Subcommittee on
Interior and Related
Agencies

Steve Griles, Wayne
Smith, Tom
Slonaker, and Ross
Swimmer
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Oversight hearing on
the Management of
Indian Trust Funds

February 26, 2002

Senate Indian Affairs

James Cason, Neal
McCaleb, and Tom
Slonaker

S. 1857, an act to
Encourage the
Settlement of Tribal
Claims.

February 7, 2002

Senate Indian Affairs

Phil Hogan

Oversight hearing on
the Management of
Indian Trust Funds

February 6, 2002

House Resouices
Committee

Secretary Norton
accompanied by
Steve Griles, Neal
McCaleb, Tom
Slonaker, and Ross
Swimmer

Trust Reform

March 28, 2001

Senate
Appropriations
Subcommittee on
Interior and Related
Agencies

Tom Slonaker and
Sharon Blackwell

Trust Reform

March 21, 2001

House
Appropriations
Subcommittee on
Interior

Tom Slonaker and
Sharon Blackwell

Oversight hearing on
Indian Issues

February 28, 2001

Senate Indian Affairs

Secretary Norton
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December 23, 2002

Ms. Gail Norton, Secretary
Department of Interior
1849 C St., NW
Washington, DC 20240

Dear Secretary Norton:

You wrongly suggested during a press conference with Native American
Toumnalists on December 19", that Congress has given a green Jight to the reorganization
of the BIA's trust accounts. Neither Congress, nor any committee of the House or Senate
has voted on this issue. What really happened is that the Department of the Interior took
advantage of the Congressional recess to reprogram monies to pay for the reorganization
without informing tribal representatives exactly what Interior intends to do. It would be
wholly inaccurate for you to represent to the federal court in the Cobell case on January _
6" that you have either Congressional approval or tribal approval to move forward with iy
trust account reform at this time. L

When the Interior Department first proposed a reorganization of the Indian trust
accounts last year, the House Resources Committee subsequently held a hearingin
February 2002, and chastised you for failing to consult with tnbes. You agreed to work
with the Tribal Leaders Task Force, initiated by NCAI, and to hold a series of hearings
around Indian Country. But, the Interior Department never arrived at a consensus with
the task force and summarily dismissed its members this December. ' s

Interior tried unsuccessfully last July to use a stealth maneuver that avoided the .
tribes as well as many Congressional friends of Native Americans. It initiated a floor e
amendment to the House Interior Appropriations bill in July that would have limited trust L
accounting to the years 1985 through 2000. At that time, you avoided both the
committes of jurisdiction, the Resources Committee, and the Interior Appropriations
Subcommittee, by bringing the amendment directly to the floor. When tribal
representatives and most members of Congress finally saw the Department’s amendment,
they quickly galvanized opposition and overwhelmingly defeated it. '

Now, you are trying to use the same stealth maneuver ziter the previous Congress
finally adjourned in November and before the new Congress is sworn in, in January. The
reprogramming took place in early December through a procedure that aliows the
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chairman and ranking member of the House Interior Appropriations Subcommittee to
sign off on a reprogramming of funds within the Interior Department. A switch of
funding from one account to another at the Department’s request does not imply full
Congressional approval of the Department’s trust account reform.

You have yet to make public the details of the trust reform plan you intend to
finance with the reprogrammed funds, or more important, what plan you intend to bring
to the federal court on January 6™ The letter you sent to the chairman and ranking
member of the House Interior Subcommittee on December 4™ has some suggestions on
pages 6 through 9 of how the new proposal differs from the one rejected by the tribes a
year ago, but is lacking in important details. For example, the Department is proposing to
create a group of trust officers, but there is very little information about their duties or
how they relate to the existing BIA. Most important, it does not inciude trust standards;
without standards, there is no way to measure perfonmance or to ensure accountability. Tt
would be tmproper for you to move forward with this plan without further mectings with
the Tribal Leaders Task Force, as well as hearings before the Congressicnal committees
of jurisdiction beginning in January. Failure to do so will simply confirm that you are
keeping it quiet for fear that the plan cannot withstand public scrutiny.

It is also unlikely that the $5 million sum reprogrammed in December will make
much of a dent in trust reform. The Department will likely use that as a down payment to
persuade the federal court of its seriousness, but ask Congress to appropriate a lot more
money next yearif it gets judicial approval. [ would ask that you forward a complete cost
breakdown of your trust reform plan, through its completion, to tribal leaders and myself.

My concern is that you have no intention of coming to Congress in January to
explain your latest trust reform preposal for fear of 2 repeat of what happened in July-a
rea] Congressional votc on the floor or in Committee that would disapprove of your plan.
From all accounts, your intention is to simply proceed to the judge in the Cobell case on
Tanuary 6"-before the new Congress is even swom-in, and represent that you have the
approval of both Congress and the tribes. Under the circumstances, my only recourse,
and that of my Congressional colleagues is to inform the federal court that your
representation is inaccurate. [ will be forwarding a letter to the judge in the Cobell case
5o he fuily understands my opinion in this matter.

Jrans Pt

Frank Pallone, Jr.
Member of Congress

N
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

JAN - 32003

Honorable Frank Pallone, Jr.
House of Representatives
Washington, D.C. 20515

Dear Mir. Pallone:

This 1s in response to your December 23, 2002 letter concerning the Department of the Interior’s
Indian trust reorganization plan. Secretary Norton has asked me to respond.

Your letter states your belief that the Secretary “wrongly suggested” that Congress has given a
green light to the reorganization and that the Department of the Interior “took advantage” of the
Congressional recess to reprogram monies without informing tribal representatives of what
Interior intended to do. In addition, you state that Interior tried “to use a stealth maneuver” last
July in the House Appropriations bill “by bringing the amendment [a provision relating to
historical accounting] directly to the floor” and that the Secretary is “trying to use the same
stealth maneuver” between Congresses.

Given the importance of this issue to the Department and the fact that the tenor and tone of your
letter suggest you have a great interest in this as well, I am providing with this letter the official
transcripts of the consultation meetings held by Interior on the issue of Indian trust
reorganization, along with our reorganization charts and Executive Order 13084, “Consultation
and Coordination with Indian Tribal Governments.” Once you have reviewed and read these
documents, both Deputy Secretary Griles, who the Secretary has designated as the individual in
charge of trust reform for the Department, and I would be happy to meet with you personally on

the reorganization plan.

In November 2001, the Department proposed the creation of a new Assistant Secretary that
would oversee a Bureau of Indian Trust Asset Management in recognition of the need for better
management and oversight of Indian trust assets. This proposal came after much criticism over
the fact that the Department did not have a senior management person whose sole responsibility
was management of Indian trust assets, and after findings by the court in the Cobell litigation
that meaningful organizational reform was needed.

The November 2001 proposal was met with much objection from Indian Tribes, primarily
because of the lack of consultation leading up to it. In December 2001, the Senate
Appropriations Subcommittee on Interior and Related Agencies requested that the Department
resubmit a proposed reorganization after completion of additional consultation with the Indian
community, a continued review of the management and organization of the Department’s trust
program, and further coordination with the authorizing committees of Congress.

Defendants’ Exhibit No.7
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Consultation In December 2001, the Department committed to a consultation process on the
issue of trust reform and organizational reform that was, to our knowledge, the most extensive
consultation effort ever undertaken by the senior management level at the Department of the
Interior on any issue relating to Indian Country. :

The first meeting was in Albuguerque, New Mexico, on December 13, 2001. Eight additional
meetings were held in different locations. During these meetings, a number of commenters
requested a different format for consultation on this issue. Rather than simply providing views
on the Department’s proposal, the Tribes asked if the Department would participate in a Task
Force where the Tribes and senior Departmental officers could sit down together and discuss the
organizational issues inherent in trust reform collaboratively. Shortly thereafier, the Joint Tribal
Leader/ Department of the Interior Task Force on Trust Reform (Task Force) was created.

The purpose of the Task Force, as defined in the protocol agreement, was to:

“develop and evaluate organizational options to improve the integrity, efficiency,
and effectiveness of the Departmental Indian Trust Operations consistent with
Indian treaty rights, Indian trust law, and the government-to-government
relationship.”

The Task Force planned for and held ten joint multi-day meetings throughout the country.
Meetings were held in Shepherdstown, WV, Phoenix, AZ, San Diego, CA, Minneapolis, MN,
and Bismarck, ND, Portland OR, Anchorage, AK, Billings, MT, and Alexandria, VA.

Unfortunately, the Task Force did not result in a consensus in how trust reform should be
accomplished. The impasse reached by the Task Force however surrounded issues related to
trust standards and private rights of action, not organizational structures. The Task Force
reached agreement on the creation of an Under Secretary for Indian Trust but the Tribal leaders
would not agree with going forward on that proposal without the trust standards and rights of
actions provisions which the Administration could not support. Despite this, Deputy Secretary
Griles testified in July before the Senate Indian Affairs Committee that the Department would
support the creation of such a position by the Congress. Congress did not act on this
recommendation, and the Department is without the authority to create such a position

administratively.

The Department’s trust reorganization plan is closely aligned with, and is a product of, the
insight gained from the intensive consultation process. Primarily, because the organizational
approach is limited to operating within the current statutory structure, it does differ from the
organizational approach developed by the Tribal Task Force.

Internal Review Over the course of the last year, the Department continued its internal review
of its Indian trust practices. The quarterly reports we submitted to the court in the Cobell
litigation contain detailed descriptions of this review. Copies of these reports are available on
the Department’s website. Since early in calendar year 2002, the Office of Indian Trust
Transition has been developing a new Indian Trust Business Plan. This will be the first



comprehensive operational plan for Interior trust operations. The Mission Statement, Goals and
Objectives of the Plan were approved by the managers of affected Interior agencies and by a
subcommittee of the Tribal Task Force. The Plan will be a business plan intended to guide
Interior’s trust management efforts well into the future.

We realized that the lack of an integrated comprehensive business model has hampered previous
trust reform efforts. Understanding how current trust services are provided by thousands of our
employees in hundreds of locations is essential. We therefore have undertaken the meticulous,
painstaking work of developing an “As-Is” trust business model that describes what documents
are prepared by whom, what decisions must be made when, and what information is needed for
each decision. This modeling is being applied to each of the core trust processes: beneficiary
services, probate, title, appraisals, cadastral surveys, surface and subsurface asset management
and accounting management. Ultimately, the “As-Is” trust business model will provide
important information for development of the “To-Be” trust services business model.

Coordination with Authorizing Committees The Department testified on the issue of trust

reform six times before these authorizing committees of the Congress. This included a F ebruary
6 2002 House Resources oversight hearing on Indian Trust Fund Accounts, a F ebruary 26, 2002
Senate Indian Affairs oversight hearing on the Management of Indian Trust Funds, a June 26,
2002 Senate Indian Affairs oversight hearing on the Status of the Department of the
Interior/Tribal Trust Fund Management Reform Dialogue, a July 25, 2002 Senate Indian Affairs
hearing on the DOI Report on Historical Accounting, a July 30, 2002 Senate Indian A ffairs
hearing, on a Legislative Proposal of the Task Force and on S. 2212 , the Indian Trust Asset and
Trust Fund Management and Reform Act of 2002, and a September 24, 2002 Senate Indian
Affairs hearing on the Role of the Special Trustee. In addition, both House and Senate
Commuttee staff were invited to the numerous Task Force meetings, and other consultation

meetings, held throughout 2002.

Cobell During the consultation process, the Cobell litigation continued. Based on a record that
closed in February 2002, the U.S. District Court for the District of Columbia issued an opinion
on September 17, 2002, holding Secretary Nortan and Assistant Secretary McCaleb in contempt.
of court in their official capacities. In that opinion, the Court addressed the issue of the
Department’s promised reorganization of Indian trust functions. The Court noted that “For
purposes of this contempt trial, it is sufficient for the Court to find that no reorganization has
occurred, and, in fact, the Department did not even have a final plan that it was ready to

" implement at the time the record closed.”

The Court’s opinion orders the Department to file with the Court by January 6, 2003, “a plan for
bringing themselves into compliance with the fiduciary obligations that they owe to the IIM trust
beneficiaries.” The Judge’s September 17, 2002 order noted that, despite the fact that the
Department had been considering reorganization as a method of improving trust services, no
progress had been made as of February 2002, the date the record closed for purposes of the
proceedings concluded in September. It is apparent from Judge Lamberth’s order that Interior
needed to take action to achieve true Indian trust reform sooner rather than later.

Reprogramming Request In order to present to the court a working plan with the money



necessary to carry it out, the Department presented its proposed reorganization to the
Appropriation Committees before December 6 so that the plan presented to the court on January
6, 2003 could reflect the result of that request . Both Committees acknowledged this fact in
granting their approvals this December. Secretary Norton indicated that Congress had given the
green light to the reorganization because reprogramming requests of this sort are approved when
the committees so inform the Secretary — they are not the subject of a vote by the House or the
Senate as your letter implies. In addition, the Department had complied with the December 2001
request of the Senate Appropriations Subcommittee concerning consultation, internal review,

and authorizing committee interaction.

Court-Requested Plans The Department does intend to file with the court in the Cobell case
the plans required by the court. Work in that regard has consumed the majority of the time of
much of the Secretary’s senior leadership since September 17, 2002. Your letter states that:

“It would be improper for you to move forward with this plan without further
meetings with the Tribal Leaders Task Force, as well as hearings before the
Congressional committees of jurisdiction beginning in January. Failure to do so
will simply confirm that you are keeping it quiet for fear that the plan cannot
withstand public scrutiny.”

The Department consulted on the issue of trust reorganization for almost a year. The
Department now has the duty to move forward, taking into consideration the views heard in that
consultation, and act. The courts expect that of us as they should. The individual Indians who
are pursuing this case expect that of us as they should. We welcome any opportunity to testify
before the 108" Congress on our course of action. We will also be happy to make public the
details of our trust reform plan when it is completed and filed with the court.

House Appropriations Actions Finally, your letter states that Interior “initiated a floor
amendment to the House Interior Appropriations bill in July” relating to limits on historical

accounting. The provision to which you are referring was, in fact, included in the Interior
Appropriations bill by the-Appropriatiens Committee prior to floor consideration of the bill. An
explanation of the provision appears on page 30 of House Report 107-564. The Committee’s
report speaks for itself, and makes clear that this was a Committee provision, not a provision

proposed by the Department of the Interior.

Javid-&;
Counselor to the Secretary and Director, Office of
Congressional and Legislative Affairs
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Justification of Program and Performance

Activity: Arez Office Operations
Subactivity: Trust Services

. whis snd .

Financial Trust Services $(000)| 2,390 58 0| 2.448 58
FIE 35 fr] a 355 [

Trust Services, General $(000) 812 17 0 829 17
FTE 11 1] 0 1! 0

Al} Other Indian Rights Protection ${000) 517 -9 0 508 -9
FTE 6 4] aQ ] [}

Real Estaie Scrvices S000)[ 252 80 o | 2601 0
FTE 42 g 1] 42 [}

Land Titles and Records Offices 000) 4,345 150 ] 4,495 150
FTE It 4] [ 101 a

Land Records lmprovement $(000) 1,169 50 600 {819 630
FTE 33 ’ 1] 0 33 0

Environmental Quality Services 3{000} 153 121 4] 274 121
FTE 2 ¢ 1 2 1}

Total Requirements | $(000) 11,907 467 600 | 12,974 1,067

FTE 250 4] I 250 [+

Financial Trust Seryices

1995 Plans and Accompli 2 000; FTE 55): The Bureau is responsible
for the accounting and disbursing of Individual Indian Monies (TIM)} from the administration
of trusts or restricted properties of individual Indians, or through per capita payments,
judgments, awards, and claims. These responsibilities are discharged at the agency level,
except for centralized XIM operations, which are conducted at four Area Offices. The Area
Office staff coordinate the investment of trust funds, provide advisory services to agencies,
reconcile collections and disbursements of tribat and individual Indian monies derived from
the sale or lease of renewable and non-renewable trust resources (land, timber, minerals,
and water), disburse per capita payments, judgments, awards, and claims, research special
fiscal problems, and provide repors 1o individual Indians or tribes, the Treasury, the

General Accounting Office, and Congress.

Trust Services, General
FY 1995 Plans and Accomplishments {$812,000; FTE 11): This program supports the

administration of trust properties and protection of natural resources. Activities supported
include studies, contracts, geographic information system agreements with tribes, and other

BlA-188
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" Funding is included ‘as requested in the budget for the Haskell
Indian Nations University and the Southwestern Indian Poly-
technic Institute (SIPI). Funding constraints over the past few
years have not allowed the Committees to provide the resources be-
yond those necessary to maintain current activities. To determine
whether additional funds can be raised for these institutions
through tuition fees, the Bureau should provide a report to the
Committees by May 1, 1997 on the feasibility of charging tuition
for both Haskell and SIPI. The report should explore options for re-
ducing the impact of these fees, such as phasing the introduction
of tuition fees and phasing the level of fees based on financial abil-
ity to pay. The report also should identify the number of students
who would be able to pay tuition at each of these institutions. No
action should be taken to implement any tuition fees until Con-
gress has reviewed the feasibility of such fees. .

The conference agreement earmarks $86,520,000 for welfare
assistance payments as proposed by the Senate. The purpose of the
cap is to preclude the Bureau from reprogramming from other pro-
grams or projects to pay welfare requirements. However, the cap
is not intended to limit the flexibility of the tribes to reprogram
funds within tribal priority allocations in order to provide welfare
assistance payments as needed.

The Bureau of Indian Affairs has undergone significant
downsizing during the past two years due to the Vice President’s
National Performance Review efforts and to reductions in person-
nel and funding. The Bureau is directed to proceed with reorga-

nization and/or consolidation of central, area, and agency offices in .

consultation with the affected tribes and where opportunities for
consolidation and/or closure exist due to significant progress made
by Indian tribes to compact or contract Bureau operations. Any
savings in resources made by these efforts should be made avail-
able for transfer to tribes and/or tribal priority allocations subject
to reprogramming. The Bureau is further directed to report on its
reorganization efforts within 120 days of enactment of this Act and
submit a reprogramming prior to implementing reorganization and/
or consolidation of these offices.

CONSTRUCTION
The ca:xference"“agreément provides $94,531,000 for construc-

tion instead of $85,831,000 as proposed by the House and

$93,933,000 as proposed by the Senate.

Increases above the House include $3,100,000 for education
construction, facilities improvement and . repair, of which
$2,100,000 is to replace the unsafe Lac Courte Oreilles elementary
school portable buildings with 2 permanent structure; $5,000,000 is
for the Wapato irrigation project; and $600,000 is for construction
program management.

The BIA should schedule planning and design of new or re-
placement school construction projects to keep pace with the BIA's
ability to fund and construct these projects.

i
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i
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104TH CONGRESS
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 JUNE 30, 1995 —Committéd to. the Committee of the Whole House on-the State of
L ~- .. the Union and.ordered to. be printed : cott

" together witl

DISSENTING VIEWS.... .+ :

_ . [To accompany H.R. 1977] _
- The Committee on Appropriations submits th following report in
explanation of the accompanying bill making appropriations for the
Department of the Interigr. and. Relatec ncies. for the fiscal year
ending September 30, 1996, the bill provides regular annual appro-
priations for the Department of the Interior (except the Bureau of
Reclamation) and” for other related. agencies, ‘including the Forest
Service, the Department. of ‘Energy, the Indian Health Service, the
Smithsonian Institution, and the National Foundation on the Arts )

and the Humani :
o CONTENTS ..
* Page number
. Bill  Report
Department of the Interior:
Bureau of Land Management ......., 2 12
U.S. Fish and Wildlife Service ................ 9 22
National Biological Service ........ RO
" "National Park Service . v CHNR S 15 TTE30
U5, Geologioal SUIVEY. v prsgstis it 18 39
i Minerals Management Service ', ... SO TN .21 43
Bureau of Mines .....,, rieniy i . A R v SIS 230 .47
Office of Surface Mining amation and Enforcement . .. 24 48
" Bureau of Indian Affairs et b ree e 27 51
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year 1996 is; $18,000,000. Bill language also is included to permit

" States 'to use prior:year carryover funds from the emergency pro-

gram without being subject to the 25 percent statutory: limitation
per State. ‘The Committee also has recommended bill--language
which would fund: i_mir_ximqm_‘- program State grants:at. $1',5‘___0_Q,000

per State.

LoEe

BUREAU OF INDIAN AFFAIRS

Ke v b o

. * . OPERATION OF INDIAN PROGRAMS el
Appropriation enacted, 1995 ..-......covrerroceim e, $1,519,012,000
Budget: estimate, 1996 e vveeesemeeesaind e, 1,609,842,000
Recommended, 1996 ......oiimiifinniniass sssersssnres st itiens . .1,5608,777,000

Comparison: o L o
-4 Appropriation, 1995 ... : "~10,235,000
- “Budget estimate, 1996 _......... ! = 101,065,000

The Bureau of Indian Affairs was created in 1824, its mission is
founded on a government-to-government relationship and trust re-
sponsibility that results from treaties with Native groups. The Bu-
reau delivers services to over one million Native . Americans
through 12 area offices and 83 agency offices. In addition, the Bu-
reau provides education programs to Native Americans through the
operation of 117 day schools, 56 boarding schools, and 14 dor-
mitories. Lastly the Bureau administers more than 46 million acres
of tribally owned land. :

Budgetary constraints coupled with significant reductions in do-
mestic discretionary spending has resulted in the need to achieve
savings for all of the agencies under the jurisdiction of the Interior
Subcommittee. In light of this fact, the Committee’s recommenda-
tion for the Bureau of Indian Affairs assumes that pay and fixed
cost increases will be absorbed by the Bureau and that no new ini-
tiatives will be funded in fiscal year 1996. - '

The amounts recommended by the Committee for fiscal year
1996 compared with the budget estimates by activity are as follows:




